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Foreword

Since its inception in 2015 the University of Liverpool Law Review has offered a
platform to demonstrate the intellectual quality and diversity of students at the
Liverpool Law School. This issue is no different. Examining a dizzying range of
issues and fields of law from a number of different perspectives, this issue
showecases the high level of our students and the hardworking dedication of the
Law Review’s editorial team. In this respect, this issue represents the
concretisation of the University of Liverpool Law Review as a regular feature.

As with previous issues, this issue fits perfectly within the Law School’s guiding
mission to understand the role that law plays in promoting and inhibiting social
justice. This issue does this with aplomb in a range of issues, from the European
Union, to international human rights law to the right to die. Particularly striking
is how contemporary the issue is; dealing with a number of issues (such as exiting
the European Union and military conflict in Syria) of immediate and pressing
relevance.

The Editorial Board and authors should be congratulated for producing such an
incisive and weighty issue.

Dr Robert Knox
Lecturer in Law, University of Liverpool

Mr Jeremy Marshall
Lecturer in Law, University of Liverpool
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Preface

First thanks for this issue must go to our contributing authors who have worked
with us tirelessly to make this issue possible. We are indebted also to the authors
behind the many more strong pieces that we were not able to fit within this issue.
This issue, that comprises the most number of articles yet, marks a huge milestone
for our Review. Above that, the pool of submissions that we have to choose from
has also tremendously grown. Having been with the Review since its inception, I
am deeply heartened by where we have come.

Despite our progress, our main aim to showcase the incisive and insightful work
from within our student body has not changed. Additionally, this issue has gone on
to realise a sister goal - that is, to serve as a selection of model essays of a standard
that our students would aspire towards in their assessed coursework. Moving
forward, we will continue to fixate our gaze on these two key pillars.

The span of legal, socio-political, and social justice issues dealt with in this issue is
vast to say the least. I am proud to announce that - as the flagship student legal
journal of the School of Law and Social Justice - the collection of articles in this
issue exemplifies our focus on social justice and our tacit acknowledgement that
the law does not exist in vacuo. These include the Aleppo crisis; euthanasia;
minority protection; gender issues; EU citizens’ right to direct recourse to justice;
and finding actionable damage in negligently created risks. Other riveting pieces
like the one on regulating the Dark Web cover issues of tomorrow. Unsurprisingly,
the degree of sufficiency of the Art 50 TEU triggered by the May government
recently; and the validity and legitimacy of international law as a body of laws in
constant flux, are also looked at. T invite and urge you to take time to read all nine
pieces, and critically dissect and challenge the stance each author adopts. I
guarantee that you will walk from each piece with a richer perspective in the same
way [ had.

Finally, a note of thanks must be added for the unsung heroes behind this issue. I
feel compelled to bring to the fore each valued member of the team - Zi Xin, Niamh,
Corinne, Katrina, Samuel, Angelina, and Gemma - without whom this issue would
not be possible. Thank you for giving your best and for making a stronger editorial
board than I know to ask for.

Bok Chong Alvin Tay
Editor-in-Chief
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The Disproportionate Increase
of Female Prisoners in Ireland
and the Gap between Policy and
Practice

Sharon Walker®

Abstract

The practice of sentencing of female offenders in Ireland has been criticised by the United Nations for
failing to adequately implement policy to prevent the growing number of committals to prison. Research
has shown that the characteristics of the typical female offender often include certain vulnerabilities,
leading them to have greater and more varied criminogenic needs than their male counterparts.
Procedural fairness must balance with the fairness of the substantive sentence. The effect of a sentence can
produce different results where the same punishment aim is pursued for both males and females. Whilst
consistency of punishment is the objective standard sought across equally culpable offender groups,
proportionality considers the subjective effect of that punishment on the individual offender. This research
aims to investigate the observed lacuna between policy and practice, and seeks to identify methods to

prevent the number of females receiving prison sentences from increasing disproportionately.

* Sharon Walker is a doctoral researcher at the School of Law, NUI Galway.
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I. Introduction

In 2007, the proportion of female offenders sentenced to committal in prison was
approximately one female for every twelve males.! By 2014, this had increased to one
female for every four males.? Whilst the prosperous economic conditions created by the
Celtic Tiger boom contributed to a more expansionist prison policy in the 2000s,

offending patterns within these groups remained largely unchanged.

Although offending trends fluctuate, female offending type has remained predominantly
non-violent and acquisitive. The most common offence in 2014 responsible for female
committal is cited by the Irish Prison Service as being road traffic offences. The Central
Statistics Office (‘CSO”) also recorded how most female offending in 2013 related to the

commission of roadworthiness and regulatory offences.’

“Offences not elsewhere classified” refers to offences concerning animal control and
welfare, illegal data and electronic access, and minor immigration offences. Interestingly,
low offending rates were recorded for such offences by the CSO in 2013, despite their
responsibility for a high number of female prison sentences. Females who tend to commit
such minor offences will rarely receive a custodial sentence directly from court, but

rather through refusal to pay a fine or co-operate with a community alternative sentence.

In reality, it is extremely difficult to comment with any degree of certainty on the crime
level or rate. Crime reporting, detection, recording and prosecution is undoubtedly not
an exact science; crimes may be unreported, undetected, falsely alleged or inaccurately
processed. Recording of crime is complex and prosecution is not a uniform process.
Recognising the effects of under-reporting and under-recording of crime incidences, the

CSO has urged interpretative caution with regard to its published crime statistics.*

!rish Prison Service, ‘Annual Report Irish Prison Service’ (Irish Prison Service 2007).

2 Irish Prison Service, ‘Annual Report Irish Prison Service’ (Irish Prison Service 2014).

3 Central Statistics Office, ‘Garda Recorded Crime Statistics, 2009-2013’ (CSO Statistical Release, 27
November 2015)
<http://www.cso.ie/en/releasesandpublications/er/gres/gardarecordedcrimestatistics2009-2013/> accessed
31 March 2016.

4 Pamela Duncan, ‘Why are Ireland’s Crime Statistics in Disarray?’ The Irish Times (Dublin, 4 July 2015)
<htep://www.irishtimes.com/news/crime-and-law/why-are-ireland-s-crime-statistics-in-disarray-
1.2272970> accessed 4 July 2015.
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Whilst crime levels cannot be measured with any degree of precision, the introduction
of the Irish Crime Classification System has enabled the treatment of convicted offenders
to be examined with more clarity. This system has revealed a disproportionate increase

in Irish females receiving custodial sentences despite the low offending risk of this group.

The first section of this paper will chart the trajectory of this occurrence throughout the
previous decade. The succeeding sections will contextualize this problem within the
Irish legal system, discussing the unstructured nature of Irish sentencing, recent
improvements, proposed policies and their practical effects. The final section will
hypothesize as to the basis of such interpretations and proposals, emphasizing the

societal importance of addressing such issues.

I1. Background

The expansionist penal policy of Ireland in the first decade of the 2000s was underpinned
by various factors; primarily, the need to formulate coherent policy being inhibited by a
severe lack of accurate data. O’'Donnell has highlighted the unusual fact that in the years
1995-2000, when no prison statistics were available, overall crime rates appeared to be
falling; yet the state embarked on the biggest prison expansion programme in its history.
Data on offending and prosecution was scarce and non-comprehensive and criminal
justice agencies operated autonomously within their own spheres. Classification of
offences varied throughout the Garda recording system, the Courts Service, the
Probation Service, and the Prison Service. The Irish Crime Classification System was
introduced in 2008 and allowed for greater integration, co-operation and research to take

place.

The economic prosperity that allowed the planned prison expansion® also permitted

more resources to be invested in enhanced crime control; increased prosecutions are a

> Jan O'Donnell, ‘Stagnation and Change in Irish Penal Policy’ (2008) 47(2) The Howard Journal of
Criminal Justice 121~133; Council of Europe, ‘Report to the Government of Ireland on the visit to Ireland
carried out by the European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment (CPT) (Council of Europe, 10 October 2007).

6 The Thornton Hall Prison Project Review Group proposed in 2011 the construction of a 45 million euro
‘super prison’ to combat prison over-crowding.

3 WALKER, S



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

likely reactive result of targeted Garda operations to combat specific crime.” The creation
of more prison spaces, coupled with enhanced crime control measures to ensure these
additional places were filled, meant that the prison population steadily rose. However,
whilst the number of male committals increased by 120%, female committals rose by
400%.8 Unarmed with sufficient quantitative data to highlight this dramatic
demographic change, it was not until qualitative studies began to identify a homogenous

increase in female prisoners that concerns began to grow.”

Studies have shown that the vast majority of Irish female offenders are part of a

vulnerable group, with mental health,!° addiction,"

7 One campaign aimed at reducing the number of people using their mobile phone whilst driving was
launched in December 2008, following the recording of over 35,000 driving offences in that year. See:
Anton McNulty, ‘Drivers Urged Not to Ring in New Year’ The Mayo News (Westport, 30 December 2008)
<http://www.mayonews.ie/news/5638-drivers-urged-not-to-ring-in-new-year> accessed 6 July 2016 and
Operation Learner Permit which followed the discovery that 43% of provisional drivers were
unaccompanied and 30% did not display L plates. See: David Hurley, ‘Limerick Gardai Put the Brakes on
Learner Drivers’ Limerick Leader (Limerick, 20 November 2003) <http://www limerickleader.ie/news/local-
news/100235/Limerick-gardai-put-the-brakes-on.html> accessed 6 July 2016.

8 Irish Prison Service, ‘Annual Report Irish Prison Service’ (Irish Prison Service 2001): Males committed
under sentence n - 4828 and females n = 332; Irish Prison Service, ‘Annual Report Irish Prison Service’
(Irish Prison Service 2011): Males committed under sentence n = 10682 and females n = 1660.

? Patricia Carmody and Mel McEvoy, 'A Study of Irish Female Prisoners' (Stationery Office 1996). The
term ‘homogenous’ in this situation refers to the identified similarities in their females’ pathways into
crime as well as the type of offence committed.

10 Harry Kennedy et al, 'Mental Illness in Irish Prisoners: Psychiatric Morbidity in Sentenced, Remanded
and Newly Committed Prisoners’ (National Forensic Mental Health Service, December 2004) found that
60% of sentenced female prisoners in Ireland had a lifetime history of mental illness, that 5.4% of female
prisoners should be diverted to hospital services and that as many as 32% of females committed to prison
presented with mental health issues requiring psychiatric care.

Trish Penal Reform Trust, 'Women in the Criminal Justice System: Towards a Non-custodial Approach’
(Trish Penal Reform Trust, November 2013) reported a high rate of substance dependency among female
offenders and how, in 2010, about one-quarter of prisoners were on a methadone maintenance
programme; Paul O’'Mahony, ‘Key Issues for Drugs Policy in Irish Prisons’ (Drug Policy Action Group
2008); Dochas Centre Visiting Committee, ‘Report of the Visiting Committee, Dochas Centre to the
Minister for Justice, Equality and Law Reform’ (Dochas Centre Visiting Committee 2010) 3. No mention
of this was made in the 2012 or 2014 Annual Reports. Although Irish female inmates are shown to be
unlikely to be imprisoned for drugs offences, an English study in 2013 ((Miriam Light et al ‘Gender
Differences in Substance Misuse and Mental Health among Prisoners’ (Ministry of Justice 2013))
illustrates the link between females and drug abuse. It shows how they are significantly more likely to
have used more Class A drugs in the four weeks prior to custody, and how their offending was usually to
fund their own or someone else’s drug dependency.
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abusive backgrounds,'> and/ or prevalent financial problems.B Even where sentencers are
in favour of promoting a rehabilitative or restorative approach to punishment, their
options may be restricted as the aforementioned factors may preclude offenders
benefitting from alternative criminal sanctions due to their unsuitability for community
service or inability to pay fines. Offenders’ chaotic lifestyles may even lead some to believe
that prison offers them a form of temporary respite, ‘a welcome relief to the situation that
they found themselves in’.1* Lack of foresight as to the profound effects of a custodial
sentence may, arguably, lead the female to encourage the opinion of a judge or probation

officer that a short-term prison sentence is necessary.

If a Community Service Order is made and breached because of its unsuitability, the
offender will serve the corresponding custodial sentence. A judge might not consider the
offence to be within the custodial sphere at all and might decide that the offence merits
the less serious penalty of a monetary fine. For many females where financial difficulties
are at the source of the offending, this fine represents a de facto custodial sentence. For
many, the prospect of paying a substantial fine compared with a default penalty of
twenty-four hours in prison does not require much deliberation. This, coupled with the
knowledge that they could receive almost immediate temporary release, can mean that

the fine payment is never really a genuine option.”

12 Baroness Jean Corston, 'The Corston Report: A Report of a Review of Women with Particular
Vulnerabilities in the Criminal Justice System' (Home Office 2007) - this showed how up to 509% of
women reported experience of domestic violence, with one third reporting sexual abuse.

B In Mairéad Seymour and Liza Costello, ‘A Study of the Number, Profile and Progression Routes of
Homeless Persons before the Court and in Custody’ (Centre for Social and Educational Research 2005),
it was found that in a sample of fifty women prisoners, one third were homeless on committal to prison.
4 Rosemarie McHugh, ‘Tracking the Needs and Service Provision for Women Ex-prisoners’ (Association
for Criminal Justice Research and Development, July 2013).

15 ibid 11: ‘Over half the women described multiple short periods in custody on remand, or where they
were sentenced but granted temporary release.’

) WALKER, S
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A. Possible Explanations why this Trend is Occurring within the Irish

Penal System

The reasons put forward in Section One suggest why increasing numbers of females find
themselves the recipient of a custodial sentences for a minor offence. This section takes

a more specific look at the Irish legal system and the way penal policies are structured.

i. Lack of Written Sentencing Guidelines for Particular Offences — the

District Courts “Rule of Thumb”

Unlike in England & Wales, sentencing in Ireland remains largely unstructured by
formal guidelines, especially so in relation to the less serious offences typically
committed by the majority of females who are given short prison sentences. Even though
Irish courts remain essentially unfettered by sentencing guidelines, judges are still bound
to uphold the principle of proportionality in sentencing. This means that a sentence
should be proportionate to the gravity of the offence and the particular circumstances of

the offender.

Research into District Court sentencing practices has shown that judges tend to adhere
to their own ‘rule of thumb’ when sentencing particular offences.!® More recent research
has suggested that sentencing practices can vary amongst judges and districts.”” This
should not lead to the assumption that the lack of sentencing structure is a direct cause
of inconsistently applied penalties. Regardless, District Court judiciary in Ireland are

bound by the same oath that higher court judiciary are sworn to.

Moreover, the discretion and lack of sentencing structure would not necessarily be
effortlessly addressable. Requiring judges to produce detailed reasons for every decision
would be unhelpful as it would simply be unfeasible in the busy “conveyor belt” of the

District Court. Instead, itis more useful to accept the position that District Court judges,

16 Njamh Maguire, ‘Consistency in Sentencing’ (2010) 2 Judicial Studies Institute Journal 14, 30.
17 Kate O'Hara and Mary Rogan, ‘Examining the Use of Community Service Orders as Alternatives to
Short Prison Sentences in Ireland’ (2015) 12 Irish Probation Journal 22.

6 WALKER, S
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like their superior court colleagues, are human beings, likely to have patterns in their
sentencing practices. These work patterns may be repeated by any other worker who has
individual yet equally effective approaches that they bring to their daily work routine.

Individual patterns are noticeable, but this does not prove unfairness or inequality.

On the contrary, self-regulation through repetition of simple and effective patterns in
sentencing by a competent judge will still provide structured results. These patterns are
mostly unconscious: ‘people display competence through repetition of simple and
effective actions carried out mindlessly’.!® The majority of District Court judges will be
unaware of any patterns or prejudices that they may employ but will probably exhibit
human preferences of likes and dislikes, especially where the busy case management of

District Court proceedings require expediency.

ii. Improving Structure and Accuracy

The human factor of the judge working in conjunction with the application of the
principle of proportionality is not enough to guarantee equality of penalty application.
In the majority of cases involving minor crimes, the District Court will pass sentence as
a matter of routine. A fine will be the standard tariff for an offence which the judge does
not consider as being serious enough to bring the offender within the custodial penalty
ambit of punishment, whereas a referral for a community service alternative might be
made for multiple or slightly more serious offences. Nolan observes that ‘[t]he ‘standard’
is..an individualized standard rather than a court standard. So Judge X may routinely
apply a fine of €100 for offences which are very minor, and routinely specify a standard
number of day’s imprisonment in default. Judges Y and Z, on the other hand, may
routinely apply fines of €200 and €500 respectively for the same offences and specify

seven, ten or even forty-five days in default’ .1

This is obvious where a broader unfairness is observed through statistical trends, and

most notably where females appear to more frequently receive jail sentences for minor

18 Alan Warde, The Practice of Eating (Wiley 2016).
19 Caroline O'Nolan, The Irish District Court: A Social Portrait (Cork University Press 2013) 84.
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crimes. Observation of these trends were until quite recently made virtually impossible
by the fact that there is no centralised system to record exhaustive sentencing data.
However, the Irish Sentencing Information System (‘ISIS’) is a project that was
established to act as a resource for understanding the sentencing policy of the judiciary.
Its aim was to develop a computerised information system to inform judges when
considering what sentence ought to be imposed in a case, ensuring greater consistency.
Although many District Court decisions are recorded on this, the list is obviously not
exhaustive and is intended to be descriptive rather than prescriptive. Lack of funding
means that this system has not yet been exploited to its full potential. The practicalities
of making a closer inspection of committals to prison at the sentencing stage is difficult
because of the way in which committals will come from the District Court. Decisions to
incarcerate are unpublished, unrecorded, ex tempore and rarely accompanied with verbal
reasons. If there are reasons given, the often noisy and chaotic District Court decision is
rarely captured in any media. As a side matter of interest, where committals to prison are
as a result of a breach of court order or non-payment of a court-ordered fine, the opaque

nature of imprisonment for minor offences becomes increasingly cloudier.

The recording of criminal justice data in Ireland has improved in recent times. The Irish
Crime Classification System (‘ICCS’) was first developed by the CSO in 2008. This has
greatly improved the quality of and access to data for researchers. It facilitates better
integration and comparison of information by syncing the categorization of offences used
by various criminal justice agencies. This system, in conjunction with the development
of the Irish Sentencing Information System and other criminal justice agency information
websites, should continue to be developed to ensure key statistics, policy documents and
strategies are readily accessible to all parties involved in the sentencing process.
Increased transparency of data would highlight areas of administrative invisibility. For
example, where short-term prison sentences are frequently handed down, the resulting
high turnover within the prison population would no longer be mistaken for stable

prison rates.

8 WALKER, S
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iii. Insufficient Use of Community Sanctions for Minor Offences

Irish penal policy has clearly intended to reduce the use of prison sentences and promote,
where possible the use of community sanctions. The Joint Irish Prison Service and
Probation Service Strategic Plan 2013-2015 contains a commitment for the development
of a specific strategy for women offenders.? It includes the aim of “identifying and
diverting women at risk of a custodial sentence through greater availability and use of
diversion, community sanctions and supports and inter-agency co-operation.”” This
policy follows the international policy outlined in ‘The United Nations Rules for the
Treatment of Women Prisoners and Non-Custodial Measures for Women Offenders’
(‘the Bangkok Rules’) 2010.22 Part 3 addresses the use of non-custodial measures for
women and calls for the adoption of gender sensitive options for diversionary measures
and sentencing alternatives, emphasising the particular importance of such measures for
women at the pre-trial and sentencing stage. Rule 60 calls for appropriate resources to
be made available for the provision of suitable alternatives for women offenders in order
to combine non-custodial measures with interventions to address the most common
problems leading to women’s contact with the criminal justice system including

domestic violence, mental disability, trauma, substance abuse, as well as unemployment.

Research acknowledged that the decision to imprison is influenced by numerous factors;
these factors very often overlap with the commonalities characterizing the female
offender. 2 Some sentencers have denied the existence of “borderline custody” cases and
claim that, if such a choice were available, it would never be tipped in favour of custody.
However, judges have conceded that certain factors enter into their decision to imprison

as opposed to opting for a non-custodial sentence and vice versa.?*

20 Trish Prison Service and the Service, 'Joint Irish Prison Service & Probation Service Strategic Plan 2013-
2015 (Irish Prison Service and the Service, May 2013).

2 ibid.

22 UNGA ’United Nations Rules for the Treatment of Women Prisoners and Non-Custodial Measures for
Women Offenders’ (21 December 2010) UN GOAR 65th Session Supp No 16 UN Doc 2010/16 (2010), see
Part III: Non-custodial Sanctions and Measures, Rule 60.

2 James W Meeker, Paul Jesilow and Joseph Aranda, ‘Bias in Sentencing: A Preliminary Analysis of
Community Service Sentences’ (1992) 10 Behavioral Sciences & the Law 197.

24 Jacqueline Tombs, ‘A unique punishment: sentencing and the prison population in Scotland’ (2004)
Scotland: Scottish Consortium on Crime & Criminal Justice 48.
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Irish penal policy clearly intends to avoid situations where low risk crime attracts a
custodial sentence. The Criminal Justice (Community Service) (Amendment) Act 2011
requires judges, when considering a sentence of imprisonment of 12 months or less, to
first consider imposing Community Service Orders as a direct alternative to prison. This
legislation has been criticized by the Irish Penal Reform Trust (‘IRPT’) because it
stopped short of requiring judges to give written reasons where they opted for
incarceration in a ‘borderline’ custody case.”® The IRPT recommended that section 3.1(a)
of the 2011 Act, the presumption against imprisonment, should be strengthened by
requiring the judge to give written reasons behind a decision to imprison a convicted
person. Whilst this would certainly enhance accountability regarding sentencing at

District Court level, it would be unworkable in practice.

Ireland’s overuse of prison and under-use of probation services has been well
documented. In 2012, the recorded prison committal rate of 375.6 per 100,000 was much
greater than a median of 163.5 per 100,000 across other European countries.?® The
majority of offenders are still sent to prison for short periods: in 2014, 73% of all
committals were for less than three months.? In 2013, the number of persons under the
supervision or care of the Irish Probation Service was 143.4 per 100,000, while the

European average sat at just over 209 per 100,000.2

Community sanctions in Ireland predominantly take the form of Community Service
Orders (‘Orders’). Provision was first made for this sanction in The Criminal Justice
(Community Service) Act 1983. This Order is a direct prison alternative requiring
offenders to complete between 40 and 240 hours unpaid community work in lieu of a
prison term. The sentencer must have considered a custodial sentence before engaging
this sanction. One small scale study in 1999 demonstrated how these orders could be

inconsistent. It showed how Orders imposed in rural areas were shorter than those

2 Trish Penal Reform Trust ‘The Vicious Circle of Social Exclusion and Crime: Ireland’s Disproportionate
Punishment of the Poor’ (Irish Penal Reform Trust, January 2012)
<http://www.iprt.ie/files/Position_Paper_FINAL.pdf> accessed 8 July 2016, 13.

26 Marcelo Aebi and Natalia Delgrande, ‘Council of Europe Annual Penal Statistics Space I: Survey 2011’
(Council of Europe, 3 May 2013).

% Trish Prison Service (n 2).

28 Marcelo Aebi and Julien Chopin, 'Council of Europe Annual Penal Statistics SPACE II: Survey 2014
(Council of Europe, 15 December 2015).
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imposed in urban areas and some orders were even issued in instances where custodial
sentences were not considered appropriate at all.” In 2015, an analysis of administrative
data of all cases resulting in a short term of imprisonment or an Order between 2011 and
2012 was conducted.’® The study showed that the average number of Community Service
hours equivalent to one month of imprisonment differed by offence type and District
Court jurisdiction. What this all illustrates is that, even in circumstances where an

Order was engaged, it was applied inconsistently.

The empirical portion of the 2015 study detailed the factors considered during the
imposition of Orders. These included the offender’s current state, e.g., age, health status,
motivation to change, family situation, relationship and employment status; and the
offender’s particular circumstances, e.g., previous convictions, guilty plea, remorse, co-
operation with authorities. The decision to impose a community sanction appeared to
pivot on the offender’s character and the sentencer’s perception of its likelihood of
success - this is interesting where female offenders are concerned due to the particularly
complex needs and vulnerabilities of this group. A court will consider the likelihood of
success of a community sentence as being far greater for an offender who is more capable

of work. This may put the female at a disadvantage straight away.

Research has shown that women have higher levels of mental health problems than male
prisoners and much higher levels than females in the community. Kennedy found that
60% of sentenced female prisoners in Ireland had a lifetime history of mental illness, that
5.4% of female prisoners should be diverted to hospital services and that as many as 32%
of females committed to prison presented with mental health issues requiring psychiatric
care.’! Where female prisoners are all screened for mental health diversion upon entry to
prison in Ireland, this is not the case for male offenders and therefore there is little

comparative data available.>

2 Dermot Walsh and Paul Sexton, 'An Empirical Study of Community Service Orders in Ireland'
(Stationery Office 1999).

30 O'Hara and Rogan (n 18) 25.

3 Kennedy et al (n 11).

32 Mental Health Reform Report ‘A Vision for Change Nine Years On: A Coalition Analysis of Progress’
(Mental Health Reform, June 2015) <https://www.mentalhealthreform.ie/wp-
content/uploads/2015/06/A-Vision-for-Change-web.pdf> accessed 8 July 2016, 40.
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The United Nations Bangkok Rules 2010 provides that:
“appropriate resources shall be made available to devise suitable alternatives for
women offenders in order to combine non-custodial measures with interventions
to address the most common problems leading to women’s contact with the
criminal justice system. These may include therapeutic courses and counselling
for victims of domestic violence and sexual abuse; suitable treatment for those
with mental disability™
The Irish Penal Reform Trust Position Paper** reported a high rate of substance
dependency among female offenders upon admission to prison and the 2011 Dochas
Prison Visiting Committee report found that approximately one quarter of female
prisoners were on a methadone maintenance programme.* Substance abuse was found
to be more prevalent in male offenders in 2014 but females were less likely to be
imprisoned for drugs offences.®® An 2013 English study has illustrated how, although female
offenders were found to have used significantly more class A drugs in the four weeks
prior to custody, their offending was usually of an acquisitive nature to fund their own

or their partner’s drug habit.*

Research has also shown that many female prisoners come from neglectful backgrounds.
In a 2005 sample study of fifty female prisoners showed that one third were classed as
homeless on committal to prison.?® If not homeless, female offenders often came from
equally dire situations where abuse was commonplace. The Corston Report
approximated that up to 50% of these females reported experience of domestic violence,

with one third reporting sexual abuse.®

The prevalence of these issues in female offenders makes it unsurprising that, for some,

prison has been described as ‘a welcome relief to the situations that they found

33 The Bangkok Rules (n 23).

3* Irish Penal Reform (n 12).

3 Dochas Centre Visiting Committee (n 12).

36 Janice Kelly and John Bogue, ‘Gender Differences in Criminogenic Needs among Irish Offenders’ (2014)
11 Irish Probation Journal 87.

37 Light and others (n 12).

38 Seymour and Costello (n 14).

3 Corston (n 13).
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themselves in immediately prior to arrest’.*® A combination of these factors could mean
that a female is either deemed unsuitable for community service and may even acquiesce
in this assessment. However, Walsh reported in 1999 that it was most likely that the
majority of refusals were the result of unfavourable Probation Service assessments which
deemed the offender unsuitable.# A court must also be satisfied that the convicted
person is a suitable person - one that is capable of completing the Order and that
appropriate work is available. Additionally, the convicted person must consent to the

Order being made.*

Statistics show that the number of Orders made for female offenders has decreased in
recent years despite the commitment made in The Joint Strategy 2013-2015 and the
provisions of the 2011 Act. In 2012, 229 Orders were made; in 2013, the number was 204;
and, in 2014, only 191 Orders were made.*> Considering that the successful completion
rate of Orders made has been shown to be as high as 85%%* and with a lower rate of
recidivism recorded,® this sanction should be more readily engaged when dealing with
low risk crime. Gender specific needs should not be considered factors rendering the
female offender unsuitable for custody alternatives. Consideration should focus instead
on the objective suitability of the alternative sentence and the likelihood of its

effectiveness.

iv. Insufficient Use of Community Sanctions for Minor Offences

In 2007, females constitute 12% of offenders committed to prison for fine default but
seven years later in 2014, this proportion had increased to 26%.#° This essentially means

that female offenders are being imprisoned for offences that are not initially deemed to

40 McHugh (n 15).

4 Walsh and Sexton (n 30).

42 Criminal Justice (Community Service) Act 1983, s 4.

# The Probation Service, ‘Annual Report Irish Probation Service’ (The Probation Service 2014) 56.

# Cormac O’Keeffe, ‘Community Service Orders ‘better than jail’ Irish Examiner (Cork, 19 October 2009)
<http://www.irishexaminer.com/ireland/community-service-orders-better-than-jail-103658.html>
accessed 8 July 2016.

4 Central Statistics Office, ‘Probation Recidivism: 2009 Cohort’ (Central Statistics Office, 14 December
2015) <http://www.cso.ie/en/releasesandpublications/er/pror/probationrecidivism2009cohort/> accessed
8 July 2016.

46 TPS Annual Reports (2007 and 2014) (n1and 2).
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be ‘custodial’ by the judge. The court should also consider at sentencing stage the extent
to which an apparently diversionary sentence can be de facto custodial. This is
particularly the case where fines are imposed as foresight of compliance is easier to assess
and is explicitly listed in the legislation as a judicial consideration. Fines are imposed for
minor offending where the sentencer considers the proportionality of the offence
seriousness and the offender circumstances and concludes that the offending does not
merit custodial punishment. Where a custodial term is considered, a CSO may be applied

as a direct alternative in lieu of jail.

The Fines (Payment and Recovery) Act 2014 attempts to minimise the extent of fine
default. Its aim is to ensure, as far as possible, that the fine defaulter does not eventually
face imprisonment and provides that the court should consider the offender's financial
position before determining a fine.#” The Act provides for instalment payments*® and use
of community service sanctions instead of prison for default.*® However, imprisonment
for fines has soared in recent years and this has been particularly noticeable in cases

where the offender is female.?®

The legislation is undoubtedly imperfect. Despite the fact the Act was signed into law in
April 2014, payment by instalment is unavailable for fines less than €100. Additionally,
attachment orders cannot be made to social welfare payments and the offender may even
prefer a short prison sentence to long term financial penalty. A court may be satisfied
that it has discharged its duty to divert the offender from prison but this seemingly
chivalrous sentence may result in default thereby merely ‘helping’ the offender further up

the penal scale.

Legislative amendment should bridge this gap by providing that individuals will be not

be imprisoned for fine default until the necessary modifications have been made to the

#" Fines (Payment and Recovery) Act 2014, s 5.

¥ ibid s 6.

42 ibid s 19.

2 Trish Penal Reform Trust, IRPT welcomes commencement of fines legislation’ (IPRT Media Centre
News and Press Releases, 11 January 2016) <http://www.iprt.ie/contents/2843> accessed 8 July 2016, para
3.
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courts system. In the meantime, it is submitted that judges should exercise their

discretion to not set a prison alternative in the event of default.

v. Subconscious Generalised Attitude towards Female Offenders

Moving back to a general historical perspective, penal theories exploring disparities of
judicial treatment towards female offenders have been popular since the feminism
movement. Clearly, it is much easier to track any preferences or bias where a judgement
is delivered in a higher court for a more serious crime and the sentencing decision is
written, reasoned and justified. Having examined the position from an empirical point of
view, the theoretical argument behind variation in treatment of offenders should not be
dismissed completely. There exists in feminist penal literature a ‘chivalry/ paternalism
theory’, where the judge in the male-dominated legal system condescends to help the
‘poor vulnerable’ female in need of assistance.! Her culpability must still be punished,
but circumstances have guided her pathway into crime through need rather than greed.
Although this rather archaic notion was frequently used to rationalize the sociological
juxtaposition of the ‘female criminal’, the legacy of this thinking may still provide
possible explanations as to why females are receiving more prison sentences than in

earlier times and more than their male counterparts.

This theory stipulates that female offenders are essentially to be regarded as ‘persons in
need of supervision’, an idea which persists even where crimes are minor and conscious
deliberation of particular crime and punishment theory does not occur.>? The Irish female
summary offender is more likely to be recommended for a Community Service Order and,
even where the crime is not considered worthy of a custodial sentence, she will be
‘leniently’ treated and issued with a fine. The difficulty here is that, although a male
offender might receive a harsher suspended prison sentence but never actually become
imprisoned, accounting for a female offender’s ‘existing vulnerabilities’ might render her
unsuitable for community service from the outset and, therefore, become imprisoned for

breach. The male offender therefore begins his criminal career lower on the penal scale.

I Meda Chesney-Lind, ‘Patriarchy, Crime, and Justice: Feminist Criminology in an Era of Backlash’
(2006) 1 Feminist Criminology 6.
32 Meda Chesney-Lind, ‘Women and Crime: The Female Offender’ (1986) 12(1) Signs 78, 88.
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O'Nolan has explored the wide judicial discretion regularly exercised during the
sentencing process.” In addition to the more justifiably relevant factors of gravity of
offence and circumstances of the defendant, sentencing outcomes can be influenced by
‘the character and humour of the presiding judge, the appearance and demeanour of the
defendant or on previous interactions between the defendant and other criminal court

actors.>*

Just as the female offending population has been found to be increasingly homogenous
because of their inherited circumstances, a parallel argument asserts that a specific
‘legacy’ creates a ‘homogeneity’ amongst judicial approaches. This legacy can be traced
back to the gendered ideologies held by the upper class that traditionally occupied
judicial and arbitrational positions. Until relatively recently, judges were selected from
similar backgrounds: male, catholic, private boarding school educated with similar
political persuasions.”® The judiciary today in Ireland are composed of a very different
demographic with many young, dynamic, and female judges. Their progressive attitudes
and support for forward thinking policies is anecdotally evident where they are asked to

comment on crime in the abstract.¢

Judges, however reasonable, are unable to change their backgrounds and upbringing any
more than the offender standing before them in the fast-paced sentencing routine of the
District Court. The judicial ‘human factor’ is advantageous where flexibility is required,
but not so beneficial where it incorporates certain entrenched and subconscious belief

systems.

> O'Nolan (n 20).

>* Extract from O'Nolan’s book quoted by Ruadhan Mac Cormaic, ‘Lifting the Lid on the District Court’
The Irish Times (Dublin, 14 July 2014) <http://www.irishtimes.com/news/crime-and-law/lifting-the-lid-on-
the-district-court-1. 1863184> accessed 8 July 2016.

5> Mairéad Enright, ‘Judicial Diversity: Of Gender in Particular’ (Human Rights in Ireland, 1 October 2009)
<http://humanrights.ie/tag/judiciary/> accessed 8 July 2016.

% Trish Independent, ‘Judge Mary Ellen Ring: Locking up women offenders is not always the best
solution’ Irish Independent (Dublin, 30 July 2013) <http://www.independent.ie/opinion/analysis/judge-
mary-ellen-ring-locking-up-women-offenders-is-not-always-best-solution-29458088.html> accessed 8
July 2016.
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IT1. Conclusion

Female offenders in Ireland represent a growing population of ‘invisible’ citizens. They
are a minority group when compared with the vast male counterpart population, but
their circumstances and offending type has not changed. It is this invisibility that has
caused a cycle that is spiralling out of control. If this cycle of interpretation of policy into
practice is not changed, female offenders will continue to be sent to prison and this cycle

will have repercussions throughout the fabric of Irish society.

Inconsistent, inefficient and ineffective use of alternatives to custody not only represent
adelay to justice, but a denial of justice. The female petty offender who fails to be diverted
from the prison system will face additional long-term burdens as soon as she enters the
realm of the custodial sanction. Short sentences cannot provide meaningful
rehabilitation, and, moreover, social re-integration will be problematic, and family
fragmentation is likely; criminal behaviour may be perpetuated through association and

re-offending is statistically more likely.

Whilst diversionary policy is being created at governmental level, results are not
materializing into practice and a voiceless minority group are denied justice as delayed
and flawed implementation secures their future within the revolving door of prison

criminality.

Politically, there is agreement that low risk female offenders often have greater
criminogenic needs and require diversionary measures to redirect them from short
retributive sentences. Irish criminal justice agencies have become more co-operative and
research is improving. Legislatively, measures have been taken to ensure that short
custodial sentences are ‘reconsidered’ for alternative sanctions and that fine defaulters
do not automatically face prison. The role of the Executive has been expanded as
Probation Officers are increasingly invited to assist the judge in more creative sentencing

options which do not involve incarceration.

Still more female offenders receive sentences of committal to prison for short periods

where rehabilitation is impossible and reintegration becomes an issue. The increasing
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use of full temporary release for a particularly short sentence can often mean that the
offender will never see the inside of a jail cell at all. The sentence alone will still have
devastating effects on her future with regards to employment, family and housing. There
should be a presumption against imprisonment for female low risk offenders, and a
renewed focus on female pathways into crime in order to prevent, rather than attempt to

treat, this particular type of offending.
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Article 50 Treaty on European
Union: Questioning the
Adequacy of the Key to Exiting
the European Union

Julien Amoruso

Abstract

On 23rd June 2016, the United Kingdom electorate voted to leave the European Union, and much legal
and political debate has been instigated since. The legal mechanism dictating the process for withdrawal
from the EU is found in Article 50 Treaty on European Union (TEU). However, having never been
utilised before, it has been placed under scrutiny, promulgated much debate, and has been the subject of
criticism. This paper identifies and examines such critique, utilising the UK’s withdrawal as a case study,
whilst critically analysing the debates that have ensued concerning the fitness of Article 50 TEU. It is
ultimately contended that the provision remains fit for the purpose of providing a process for the
withdrawal of a Member State from the EU, despite the fact that omissions within Article 50 TEU have

led to various political ambiguities.

I. Introduction

The decision of the United Kingdom (‘UK’) to leave the European Union (‘EU’ or
‘Union’) exposed the political and legal weaknesses in the EU Treaties’ processes for

withdrawal from the Union. As a result, Article 50 Treaty on FEuropean Union! (‘TEU")

' Consolidated Version of the Treaty on European Union [2010] O] C83/01 (TEU)).
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has been extensively criticised for the lack of clarity it presents in establishing a process
for withdrawal.? This paper, however, principally argues that Article 50 TEU is fit for
purpose for the primary reason that it has formally established a legal framework
enabling a Member State to withdraw from the Union. Prior to the Treaty of Lisbon, it
had not been clear whether withdrawal from the Union was possible without an express
Treaty provision providing an avenue to do so; Article 50 TEU thus provided clarity on
the issue.® Yet, it is admitted that Article 50 TEU falls short of addressing various
political and legal issues comprehensively, subsequently exposing ambiguities that
would arise upon withdrawal. This paper seeks to assess the adequacy of Article 50 TEU
as a mechanism for withdrawal by working through its subsections and analysing the
issues that arise within them. Ultimately it is suggested that, despite some deficiencies,
Art 50 TEU is adequate for its purpose, particularly given the lack of useful precedent in

respect of withdrawal.*

The analysis in this paper will show that unilateral withdrawal under Article 50(1) TEU
is neither politically nor economically viable despite legal arguments suggesting
otherwise.> Moreover, it will be demonstrated that the legal implications arising from
the constitutional question as to whom triggers Article 50 TEU within the withdrawing
Member State have not been directly caused by the provision itself, but rather by the
ambiguities of the UK’s constitutional model. Second, the political uncertainties that
arise due to the lack of clarity of Article 50(2) TEU, pertaining to the content of the
withdrawal agreement, are analysed. It is submitted that the failure to provide any
guidance on how to undertake this staggeringly complex exercise is detrimental as it
provides no guidance, nor principle, in which the manner of the withdrawal negotiations

is to be conducted. Thereby leaving the negotiations to be conducted solely in the

2 Hannes Hofmeister, ““Should I Stay or Should I Go?” - A Critical Analysis of the Right to Withdraw
from the EU’ (2010) 16(5) EL] 589, 589.

3 Adam Lazowski, ‘Withdrawal from the European Union and Alternatives to Membership’ (2012) 37(5)
ELRev 523, 524.

4 Phedon Nicolaides, ITs Withdrawal From The European Union A Manageable Option? A Review of
Economic and Legal Complexities’ (Bruges European Economic Policy Briefings, May 2013) available at
<http://aeipitt.edu/58466/1/beep28.pdf?> accessed 18 December 2016.

> Allan Tatham, “Don’t Mention Divorce at the Wedding, Darling!™: EU Accession and Withdrawal after
Lisbon’ in Andrea Biondi, Piet Eeckhout, and Stefanie Ripley (eds), EU Law After Lishon (OUP 2012) 128 -
154.
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political sphere risking a favourable deal to be thwarted by political tensions which have
already begun to unfold.® In comparison, it is recognised that this lack of clarity
resembles that of Article 49 TEU, regarding accession to the EU.” This seems to suggest
that both provisions leave the criteria for accession and secession to the discretion of
Member States; these are to be determined within a political sphere rather than in rigid
legal provisions. Third, despite its criticism for being unrealistically short, the two-year
withdrawal period under Article 50(3) TEU is upheld as being appropriate and praised
for being flexible. Additionally, it is submitted that Article 50(3) TEU correctly omits to
provide guidance on how the EU acquis ought to be dealt with in the UK when it departs
from the Union. Fourth, the political conundrum caused by the lack of clarity of Article
50(4) TEU relating to the role of Members of the European Parliament (MEPs) during
negotiations is addressed, acknowledging that the provision ought to have been clearer
in this respect. Finally, it is argued that the ambiguity relating to rescission of

withdrawal under Article 50 TEU is, in practice, unlikely to be entertained.

I1. The Articles

A. Article 50(1) TEU

A legal issue which arose from the UK’s decision to withdraw from the EU is whether
Article 50(1) TEU permits for unilateral withdrawal. The provision provides that a
departing Member State can withdraw ‘in accordance with its own constitutional
requirements,’8 from which it has correctly been interpreted by academics that the UK
could have unilaterally withdrawn from the Union by simply repealing the European
Communities Act (ECA) 1972.° Indeed, the principle of parliamentary sovereignty!”
provides that the UK government could have legally unilaterally withdrawn from the
Union by repealing the ECA 1972.

6 BBC News, ‘Theresa May Accuses EU of Trying to Affect UK Election’ (BBC News, 3 May 2017) available
at <http://www.bbc.co.uk/news/uk-politics-39787353> accessed 31 July 2017.

7TEU (n1) art 49.

8$TEU (n1) art 50(1).

° Tatham (n 5) 132.

10 Albert Venn Dicey, Introduction to the Study of the Law of the Constitution (8 edn, Macmillan 1982) xxxvi.
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However, upon acknowledging that the Union is the world’s biggest trading block, and
in light of the economic and legal ties that the UK has with the Union, the ‘possibility of
unilateral withdrawal [was] a mere theoretical proposition.!! Indeed, the UK Prime
Minister, Theresa May, asserted Britain’s ambition to remain a ‘global trading nation.'?
Thus in recognition of the economic and political realities, the UK acknowledged the
need to establish a favourable withdrawal agreement with the Union which guarantees
continued access to the internal market because it (the Union) is likely remain one of the
UK’s main trading partners post-withdrawal.® The alternative, exiting the Union
unilaterally, would be political suicide as it would ‘destroy the UK’s credibility as a
negotiating partner’ and it would promote sour relations with its European counterparts,
thereby hindering the UK’s ability to strike an economically beneficial deal with the
Union."* In recognition of this, Mrs May invoked Article 50 TEU as the method of
withdrawing from the Union, as it would arguably be the only way in which the UK and

the Union would remain on good terms post-withdrawal.’

Even though this issues seems to now be settled for the UK, the question of whether
unilateral withdrawal is an option for the remaining Member States still stands. It may
be that the UK’s method of withdrawal paves the way for withdrawing Member States
in the future, who can utilise this method of withdrawal as guidance. However, one
would wonder what economic and political repercussions would be endured if the
alternative method of withdrawal were to be adopted. Indeed, total seclusion in an era of
globalisation would certainly be a bold move but one would also question whether the

outcome of a unilateral withdrawal, as opposed to withdrawal via Article 50 TEU, would

I Adam Lazowski, ‘EU Withdrawal: Good Business for British Business? (2016) 22(1) EPL 115, 117.

12 Chris Giles and Katie Martin, ‘Theresa May Vows UK Will not Withdraw from Global Role After
Brexit’ (Financial Times, 19 January 2017) available at <www.ft.com/content/9415b692-de23-11e6-9d7c-
bel08flcldce> accessed 17 April 2017.

B Lazowski (n 9) 116.

14 Steve Peers, ‘Article 50 TEU: The Uses and Abuses of the Process of Withdrawing from the EU’ (EU
Law Analysis, 8 December 2014) available at <http://eulawanalysis.blogspot.co.uk/search?q-Article+50+
TEU%3A+The+uses+and+abuses+of+the+process+of+withdrawal+from+the+EU> accessed 16 April 2017.
15> Owen Bowcott, ‘Theresa May Does Not Intend to Trigger Article 50 This Year, Court Told’ (The
Guardian, 19 July 2016) available at <www.theguardian.com/politics/2016/jul/19/government-awaits-first-
legal-opposition-to-brexit-in-high-court> accessed 29 December 2016.
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really be different as both methods result in exiting the EU? It is submitted that the
distinction between both is the manner in which the withdrawal is conducted as this
crucially establishes the future relations between the withdrawing Member State and
the Union. It is opined that unilateral withdrawal would result in the departing state
fighting for economic survival and therefore, although Article 50(1) TEU created legal
debate by providing a plausible method of unilateral withdrawal, such arguments are
politically and economically inviable.'® As such, Article 50(1) TEU is considered fit for

purpose in this respect.

Another indirectly related legal issue which has been mistakenly purported to have
arisen from Article 50(1) TEU relates to which institution within a Member State -
government or parliament — can trigger withdrawal.'” Article 50(1) TEU is clear in stating
that the UK ‘may decide to withdraw..in accordance with its own constitutional
requirements.® Yet, legal uncertainty arose questioning whether the UK government
could trigger Article 50 TEU on its own, or whether parliament needed to be consulted

first.’® This lack of clarity was reflected in the legal debate that ensued in R v Miller

(UKSC).?° However, such legal haze should not be misconstrued by blaming Article 50(1)

TEU as its direct cause.

Critically, this issue can directly be attributed to the ambiguities arising from the UK’s
constitutional model, which Article 50(1) TEU has merely brought to light.?! Indeed, it
is not the role of Article 50(1) TEU, an international Treaty provision, to dictate the

domestic requirements which a Member State needs to fulfil in order to initiate

16 Tatham (n 5) 132.

17 Mark Elliot and Hayley ] Hooper, ‘Critical Reflections on the High Court’s Judgment in R (Miller) v
Secretary of State for Exiting the European Union’ (UK Constitutional Law Blog, 7th November 2016)
available at <https://ukconstitutionallaw.org/2016/11/07/mark-elliot-and-hayley-hooper-critical-
reflections-on-the-high-courts-judgment-in-r-miller-v-secretary-of-state-for-exiting-the-european-
union/> accessed 27 April 2017.

BTEU (n1) art 50(1).

19 Elliot and Hooper (n 16).

20 [2017] UKSC 5, [2017] 2 WLR 583.

2 Michael Gordon, ‘Brexit: A Challenge for the UK Constitution, of the UK Constitution?’ (2016) 12(3)
EuConst 409, 411.
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withdrawal. As such, it is submitted that Article 50(1) TEU is perfectly adequate for the
purpose of providing the process by which a Member State can withdraw from the

Union.

B. Article 50(2) TEU

A significant political issue raised by Article 50(2) TEU relates to the lack of clarity as to
the contents of the withdrawal agreement. Article 50(2) TEU states that ‘the Union shall
negotiate and conclude an agreement with [the UK] ... taking account of the framework
for its future relationship with the Union ..”.?2 This has caused political confusion as to
what substantive content will be contained within the withdrawal agreement, and to
what extent future relations ought to be taken into account when conducting
negotiations. Various academics have construed the provision to mean that the contents
will solely cover technical arrangements to ensure an orderly withdrawal, including, for
example, arrangements of residency rights, if any, of UK citizens living in the EU and EU
citizens living in the UK.?* However, it is submitted that this argument is flawed on the
basis that it simply ignores the Treaty requirement that negotiations ought to take into

account future relations.?*

In contrast, another interpretation of Article 50(2) TEU suggests that the withdrawal
agreement must be concluded as a mixed agreement; covering technical arrangements
‘and’ also taking future relations into account by covering a comprehensive range of
competencies.”> This would be an incredibly complex exercise which would include
creating a completely ‘new set of institutional and substantive provisions,” as well as
‘tailor-made protocols’ to govern EU-UK relations in the future.?® This would merely be
the beginning. The myriad of practical issues that arise in relation to this interpretation

of Article 50(2) TEU do not fall within the scope of this paper due to their immense

2TEU (n1) art 50(2).

2 Editorial Comments, ‘Withdrawing from the “Ever Closer Union™? (2016) 53(6) CML Rev 1491, 1494.
2TEU (n1) art 50(2).

» Lazowski (n 3) 532.

% ibid.
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density.? Still, it is noteworthy that if this latter interpretation of Article 50(2) TEU is
adopted, Article 50(2) TEU catastrophically fails to provide any guidance on how to
undertake this staggeringly complex exercise. However, this latter interpretation, which
is now generally accepted in academia, is difficult to reconcile with the two-year
withdrawal period prescribed under Article 50(3) TEU because international

agreements on this scale in the past have, on average, taken seven years to settle.”8

Taking into account these practical issues, it is submitted that the withdrawal
agreement must take the form of a mixed agreement because Article 50(2) TEU
prescribes that the agreement struck takes future relations into account. However, it will
most likely offer a provisional arrangement with regard to future relations, leaving the
details of the post-withdrawal relationship between the EU and UK to be ratified in a
second, separate agreement. It is likely that this agreement will take years if not decades
to conclude. Ultimately, it is admitted that the subsection suffers from the defect of being
unduly vague, and in the future ought to be amended to provide general guidance on
which key areas - be it the single market, citizens’ rights, or security - negotiations need

to, at minimum, address.

Comparatively, Article 49 TEU bears striking resemblance to Article 50 TEU in that it
similarly fails to outline the contents to be discussed in an accession agreement. In fact,
it was only through several rounds of different countries’ accession into the Union that
a comprehensive list of factors to be considered, alike the ones mentioned above, was
provided via the Copenhagen Criteria. These criteria established a detailed and
structured approach to the process of accession.” It is submitted that such measures
similarly ought to be determined under a political sphere between the parties involved
for the withdrawal process, not via Article 50 TEU. This is because withdrawal concerns
unique economic, legal, and political circumstances that would be specific to the

departing Member State and the EU at the time of departure. This would facilitate the

2 Lazowski (n 3) 528 for some of the complex legal issues that would need to be consulted within a
mixed agreement.

28 Editorial Comments, “True is it That We Have Seen Better Days™ (2016) 53(4) CML Rev 875, 876.
2 Nicolaides (n 4) 7.
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process of withdrawal by providing a set of guidelines that identify key issues that need
be dealt with in any withdrawal agreement. However, it is further asserted that due to
the distinctive nature of alternative agreements between the EU and other countries,
such as Switzerland and Denmark,* a universal list of criteria, such as the Copenhagen
Criteria, would not be able to be applied uniformly to determine the content of

negotiations for the UK withdrawal agreement.

Instead, such criteria ought to serve as guidelines which must be consulted and dealt
with, but to which emphasis on specific issues would ultimately be left to the discretion
of either party. It is asserted that the presence of such guidelines would aid the efficiency
and certainty of the process of withdrawal as it would, at minimum, identify the key
contents from which the EU and the UK would deal with in their bespoke agreement. It
would not be suitable for Article 50(2) TEU, a static piece of legislation, to dictate the
substantive content to be covered under the EU-UK withdrawal agreement as has been
implied by academics.! As such, it is asserted that Article 50(2) TEU remains fit for

purpose but has, however, raised political questions which are not readily answerable.

C. Article 50(3) TEU

Another prominent political issue is whether the two-year withdrawal period stipulated
under Article 50(3) TEU is long enough for withdrawal negotiations to be concluded. As
remarked by Professor Dougan, international trade agreements are incredibly complex
and tend to many years to conclude.?? Thus, Article 50(3) TEU has drawn criticism for
specifying an unrealistically short time limit, especially due to the fact that further delay
would likely be caused by the lack of clarity as to the content and type of agreement to
be struck under Article 50(2) TEU.** Furthermore, practical implications such as future

elections, including the German election in September 2017, are likely to stall

30 Tatham (n 5) 169.

3 Lazowski (n 3) 532.

32 Michael Dougan, ‘Brexit Means Brexit Means What Exactly?’ (26 October 2016) 15:19 - 16:10
www.youtube.com/watch?v=as]LxqGjYrM> accessed 29 December 2016.

3 Tatham (n 5) 128.
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proceedings and further prolong the withdrawal process.** It is therefore accepted that

Article 50(3) TEU can be considered to be overly optimistic in setting this two-year
deadline.

However, Article 50(3) TEU should be praised for its flexibility in permitting an
extension of the withdrawal period by mutual consent, thereby taking into account these
considerations.?> Moreover, in contrast to Article 49 TEU, whereby a time limit has been
omitted, causing countries such as Turkey to have taken decades to reach an agreement
with the Union,*® Article 50(3) TEU avoids procedural procrastination, thereby
encouraging a swift departure.’” Indeed, an extended time limit, as impliedly proposed
by academics, would cause further disruptions and delay to negotiations as there would
inevitably be a turnover of actors from the UK. It is thus asserted that Article 50(3)
TEU establishes an appropriate time limit within which to conclude a withdrawal
agreement, despite accusations of its unrealistic length. Indeed, it is opined that the two-
year period for withdrawal negotiations provides an adequate amount of time to reach
an agreement and in doing so limits the time of uncertainty endured by both the EU and
UK. A shorter time limit would simply not be feasible to reach an agreement as it would
not provide enough time to discuss the complex issues that would arise upon
withdrawal. Furthermore, in providing a safeguard mechanism to allow prolonged
negotiations should the circumstances call for it, it is asserted that Article 50(3) TEU
considers the political reality of the situation and is therefore entirely fit for purpose.
However, in doing so, the provision opens itself to criticism on the grounds that it
permits for an indefinite extension, thereby leaving the departing state in a state of

uncertainty for a potentially unlimited period.

3% Dougan (n 31) 12:32 - 12:58.

B TEU (n1) art 50(3) states that the withdrawal period is two years ‘unless the European Council, in
agreement with the Member State concerned, unanimously decides to extend this period’.

36 Nicolaides (n 4).

37 Lazowski (n 3) 527.

38 Tatham (n 5) 128.
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A further legal implication of Article 50(3) TEU is what becomes of the EU acquis in the
UK post-withdrawal. The provision clearly states that the ‘Treaties shall cease to apply
to the State in question.”® Yet, it has been criticised because this would create damaging
legal vacuums in the UK, whereby vast areas of law previously regulated by the EU would
leave organisations and citizens unsure of their legal rights.*® However, as remarked by
Lazowski, withdrawal from the EU would not ‘per se detach the UK from EU law#
because it would merely cause the EU Founding Treaties to cease to apply, and the
jurisdiction of the European Court of Justice (EC]J) to cease to exist in the UK, leaving

all the secondary Union legislation to remain applicable to the UK.#?

The critical question which Article 50(3) TEU does not answer is how the UK ought to
deal with the outstanding secondary legislation which would remain applicable to the
UK upon departure. However, being an international provision designed to regulate the
process of withdrawal, it is submitted that it is not the duty of the provision to dictate
what occurs with secondary Union legislation in the withdrawing state. This is because
it should not decide on behalf of the UK how it ought to deal with this remaining
secondary legislation. This is an domestic matter which ought to be decided by the UK

government and parliament, and agreed with by the Union.

Furthermore, Article 50(3) TEU simply cannot predict the type of withdrawal agreement
that will be struck between the EU and the UK. For example, whether the UK would
remain fully and legally integrated within the single market of the EU, or completely
isolate itself from Union legislation in want of greater autonomy. As such, it is submitted
that this should not be determined by Article 50 TEU, but instead under a political
sphere, as it will be influenced by the extent of continued integration between the Union

and the UK post-withdrawal. In fact, Mrs May has already endorsed the UK’s approach

% TEU (n1) art 50(3).

40 Dougan (n 31) 13:55 - 14:35.
# Lazowski (n 9) 121.

42 ibid.
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to ceasing the application of secondary Union legislation via the Great Repeal Bill.+3
Rather ironically, the Bill, when passed, will retain all secondary Union legislation by
converting it into domestic UK law, maintaining its enforcement throughout the UK so
as not to create a legal vacuum.** It is only through the passage of time that secondary
Union legislation will be replaced one by one, Directive by Directive, and Regulation by
Regulation, thereby disentangling the UK legal system from that of the Union. Thus, it
is submitted that it is not the duty of Article 50(3) TEU to go further than it does in
providing guidelines as to what occurs to the Union acquis in the UK, and as such is fit

for its purpose.

D. Article 50(4) TEU

A significant political issue raised by Article 50(4) TEU concerns the impact of the
process of withdrawal upon institutional actors of the Union. Specifically, this section
analyses the role of UK MEPs throughout the process of withdrawal. It is recognised that
various other actors, institutions, and programmes, including, for example, UK citizens
working in the EU and vice-versa, the Furopean Medical Agency (which resides in
London), and the Erasmus student exchange programme, have likewise been omitted
from the provision. This arouses similar questions as to how to deal with each upon

withdrawal, but the latter are not covered within the scope of this paper.

Whilst the UK members of the European Council and Council of Ministers are precluded
from participating in discussions relating to withdrawal, Article 50(4) TEU is silent on
the role of MEPs in this respect. Article 50(4) TEU has therefore been criticised for
failing to provide guidance on whether UK MEPs have the right to be involved in the

# Josh May, ‘Read in Full: Theresa May's Conservative Conference Speech on Brexit’ (Politics Home, 2
October 2016) available at <www.politicshome.com/news/uk/political-parties/conservative-
party/news/79517/read-full-theresa-mays-conservative> accessed 29 December 2016.

4 Department for Exiting the European Union, ‘Legislating for the United Kingdom’s withdrawal from
the European Union’ (Gov.uk, 30 March 2017) available at
www.gov.uk/government/uploads/system/uploads/attachment_data/file/604516/Great_repeal_bill_white
_paper_accessible.pdf> accessed on 27 April 2017.
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process of providing consent under Article 50(2) TEU.* However, it is submitted that
such critique is not warranted because guidelines display that UK MEPs are entitled to
vote in the event of a withdrawal pursuant to Rule 82 of the European Parliament’s Rules

of Procedure.*6

Additionally, Article 50(4) TEU has been criticised for encouraging strategic behaviour,
as it supposedly permits UK MEPs to use their position as a bargaining chip by
withholding their consent.# It is, however, submitted that such critique is neither legally
nor politically viable. This is primarily because UK MEPs would be bound by the
principle of sincere cooperation enshrined under Article 4(3) TEU, since the UK would
remain a Member State throughout the withdrawal process, which means that they
would be bound by law to cooperate in the process.*® Furthermore, promoting sour
relations leading up to the establishment of a post-withdrawal relationship with the
Union would not be in the interests of either party involved.*° Ultimately, Article 50(4)
TEU omits specification on the role of UK MEPs. As such, it is acknowledged that the
provision ought to have been drafted more completely to avoid political debate,
particularly in respect of other Union actors. However, it is argued that, with regard to
UK MEPs, this is immaterial because guidance has already been provided on the matter

elsewhere. It is thus submitted that the provision is adequate.

E. Article 50(5) TEU

A Finally, a legal issue which has arisen is whether Article 50 TEU permits for rescission
from withdrawal. In stating that the only method of re-joining the Union after

withdrawal is via Article 49 TEU, Article 50(5) TEU provides a warning of the

4 Nicolaides (n 4) 11.

46 European Parliament, ‘Rules of Procedure’ (2014) Title II, Ch7, Rule 82; Darren Harvey, ‘What Role for
the European Parliament under Article 50 TEU? (EU Law Analysis, 14 July 2016) available at
<http://eulawanalysis.blogspot.co.uk/2016/07/what-role-for-european-parliament-under.html>

accessed 18 December 2016.

4 Tatham (n 5) 151

B TEU (n1) art 4(3); Carlos Closa, ‘Secession from a Member State and EU Membership: The View from
the Union’ (2016) 12(2) EuConst 240, 250.

4 Hofmeister (n 2) 589.
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irreversibility and severity of withdrawal. However, it remains unclear whether this
applies immediately upon the triggering of Article 50 TEU. Article 50(3) TEU, however,
states that the ‘Treaties shall [emphasis added] cease to apply..two years after the
notification™ (barring the unanimous decision to extend this period). This definitive
language is interpreted as insinuating, admittedly under narrow interpretation, that once
notification is given to the European Council, rescission from withdrawal is not
possible.’! Yet, political debate has ensued, with the European Council President, Donald
Tusk, taking the view that the UK could legitimately abort the withdrawal process
following a genuine change of intention.>? Indeed, after all, the UK would remain a

Member State throughout the process of withdrawal.

More recently, European Parliament President Antonio Tajani, further asserted that it
would be possible for the UK government, after the general election on 8 June 2017, to
withdraw their decision to trigger Article 50 TEU should UK voters change their mind
about the Brexit referendum.” However, such an argument seems far-fetched and rather
hopeful when considering that the election was based on a whole array of domestic
issues, not solely relating to Brexit. It is therefore opined that it is unreasonable and
politically impossible to overhaul the decision of the referendum taken on 23 June 2016
to leave the Union through this national election. It is asserted, rather cynically, that the
Brussels bureaucrats are attempting to persuade the UK to change its mind about leaving
the Union in fear of the detrimental impact it may have on the EU and the influence it
may provoke in encouraging other Member States to withdraw from the Union. Indeed,
if Marine Le Pen had won the recent French election to become President of the French
Republic, it would have not seemed unreasonable to think that France too, would have
sought to exit the EU. In such circumstances, albeit hypothetical, the economic and

political integrity and unity of the Union would necessarily have come under question.>*

N TEU (n1) art 50(3).

3! As argued in R v Miller (UKSC) (n19) 11.

32 Editorial Comments (n 22) 1496.

33 Dan Roberts and Lisa O’Carroll, ‘EU leader: UK would be welcomed back if voters overturn Brexit’
(The Guardian, 20 April 2017) available at <www.theguardian.com/politics/2017/apr/20/european-
parliament-will-welcome-britain-back-if-voters-veto-brexit> accessed 26 April 2017.

>4 James Rothwell and Henry Samuel, ‘When is the French Presidential Election 2017, How does It Work
and Who are the Candidates? (The Telegraph, 22 April 2017) available at
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Academics have, however, suggested that the political barriers preventing rescission of
withdrawal for the UK would be too great.” This is because a second referendum would
be required, which a substantial proportion of UK citizens would not accept, as it would
call into question the democratic legitimacy of the UK’s political system.*® Furthermore,
it is now widely regarded that the UK population have accepted the result and that the
task of withdrawing from the EU must be carried out.” Ultimately, it is asserted that
Article 50 TEU does not permit rescission from withdrawal, but has nonetheless caused
political debate due to lack of express direction on the issue. When taking into account

political reality, however, rescission is improbable.

IT1. Conclusion

Having considered the various legal and political issues discussed in this paper, it is
asserted that Article 50 TEU is fit for its purpose of providing a procedural framework
for withdrawal. Having said that, it is recognised that some issues have arisen due to the
lack of clarity of Article 50 TEU, but that is not to say that this reflects its so-called ‘poor’
drafting, as its criticisms seem to suggest.”® Departing from the Union will entail a
‘staggeringly complex process of disentanglement,”® and the political and legal
implications that have arisen out of the process are merely those that would be faced in
any case of withdrawal. What is more, the lack of precedent for withdrawal on the scale
of the proposed UK ‘Brexit’ has added to the uncertainty revolving around the issues
discussed in this paper. Ultimately, the UK’s withdrawal will be utilised as an example
from which we can learn and impose amendments to the process of withdrawal under

Article 50 TEU in the future. For now, however, given the circumstances, it is asserted

www.telegraph.co.uk/news/0/french-presidential-election-2017-does-work-candidates/> accessed 26
April 2017.

% Dougan (n 31) 41:00 - 41:49.

% ibid 41:49 - 42:45.

> Ashley Kirk, Malcolm Coles and Charlotte Krol, ‘EU referendum results and maps: Full breakdown and
find out how your area voted’ (The Telegraph, 24 February 2017) available at
<http://www.telegraph.co.uk/news/0/leave-or-remain-eu-referendum-results-and-live-maps/> accessed
26 April 2017.

> Hofmeister (n 2).

» Editorial Comments (n 22) 875.
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that Article 50 TEU provides a reasonable process for a Member State to withdraw from

the Union. For that reason alone, it is suitable and fit for purpose.
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The Aleppo Crisis and the
Responsibility to Protect: the
Iinternational community’s duty
to intervene through the
Security Council

Fernanda Arreguin

Abstract

Currently, the world is facing a horrendous humanitarian catastrophe. The egregious violations of human
rights in Syria due to armed conflict between the government of Bashar Al-Assad, rebel groups and the
so-called Islamic State have left at least 470,000 dead. Although the international community has tried
to stop the atrocities through the United Nations, it has remained powerless. The Security Council, who
holds primary responsibility for the maintenance of international peace and security, has been paralysed.
China and Russia, permanent members of the Security Council, have exercised their right to veto. Thus,
any possible intervention by the Security Council in Syria has been blocked. Looking for a legal basis to
intervene in Syria, this paper will discuss the theory of the 'Responsibility not to Veto', which enables the

Security Council to react and stop one of the most abominable wars in the world’s history.
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I. Introduction

To maintain peaceful international relations between states, a collective security system
has been created by the international community.! After the Second World War, such an
organisation appeared when China, the United Kingdom, the United States and the
Soviet Union signed the Moscow Declarations in October 1943.2 They recognised the
necessity to create an international organisation ‘based on the principle of the sovereign
equality of all peace-loving states’.> This system was established in the United Nations
Charter. It contains cornerstone principles such as the prohibition on the use of force in
international relations (Article 2(4)), the principle of non-intervention in domestic
affairs (Article 2(7)) and the main purposes of the organisation (Article 1) which
mandate a commitment for the maintenance of international peace and security, as well
as for the protection of human rights.* In spite of all the efforts that the international
community has made to refrain from the use of force, including the creation of the United
Nations and the adoption of the Declaration concerning friendly relations>, there is still
a gap in protection. In Aleppo, as a result of the civil war between Bashar Al-Assad’s
regime, Syrian rebel groups, and the so-called Islamic State (ISIS), ‘death is everywhere’.6
Even still, the international community has remained unable to protect human rights in

Syria.

First, this paper will establish a brief context of the situation in Syria with a particular
focus on Aleppo, a city that has been considered in a humanitarian crisis by the

international community.” Second, it will analyse the international legal framework for

IN. D White, Keeping the Peace (Manchester University Press, 1997) 4.

2Department of Public Information, Yearbook of the United Nations (United Nations, 1946-47)
<http://www.unmultimedia.org/searchers/yearbook/page.jsp?volume=1946-47&bookpage=3> accessed 7
December 2016, 3.

3ibid.

4Charter of the United Nations (hereinafter as Charter), Article 2(4), 2(7).

3 Declaration on Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations (UNGA) Res 2625 (XXV) (24 October
1970).

¢ Gareth Bayley, ‘In Aleppo, Death Is Everywhere’ (The Huffington Post, 5 December 2016)
<htep://www.huffingtonpost.co.uk/gareth-bayley/aleppo-assad_b_13424390.html> accessed 9 December
2016.

7 United Nations, “Addressing Dire Humanitarian Situation in Syrian City of Aleppo, Security Council
Remains Stalled on Draft Resolution to Facilitate Ceasefire, Humanitarian Access™ (30 November 2016)
<https://www.un.org/press/en/2016/sc12605.doc.htm> accessed 29 April 2017.
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the prohibition on the use of force, the principle of non-intervention and the exceptions
to these principles contained in the Charter, submitting that there is a possibility for the
Security Council to legally use force in Syria according to Chapter VII of the Charter.
Thirdly, were there to be no action taken under the Charter, it will discuss the idea of
humanitarian intervention as an exercise of customary international law (CIL),
especially, the recent application of this theory on the NATO intervention in Kosovo,
which can be considered an option for the Syrian case. Nonetheless, it will determine
that neither of the essential elements of CIL have been fulfilled, namely state practice and
opinio juris. Therefore, humanitarian intervention cannot be considered CIL.8 Rather, it
will be submitted that the Charter does not specifically provide an authorisation for
humanitarian intervention, neither does CIL. However, the Charter and the World
Summit Outcome Resolution, which established the ‘Responsibility to Protect’ (R2P),
have assigned a duty for the United Nations to intervene in another state’s territory in
order to guarantee the protection of human rights and prevent genocide, war crimes,
ethnic cleansing and crimes against humanity.® Taking these points into consideration,
it will be proposed that the permanent members of the Security Council have a
‘Responsibility not to Veto’ (RN2V) in the case of a humanitarian catastrophe such as

Aleppo.

I1. Aleppo as a Case Study

Syria became a member of the United Nations on 13™ October 1961.1° Consequently, it
must fulfil all obligations contained in the Charter, such as the protection of human
rights in its territory.!! In 2012, peaceful protests rose against Bashar al-Assad’s regime,
denouncing the ‘unemployment, widespread corruption and lack of political freedom’.1?

The government has responded by killing, arresting and targeting civilians.!> Bashar Al-

81CJ Statute, Article 38(1)(b).

9 UNGA Res/60/1 (2005) 60th session.

10 United Nations, Member States <http://www.un.org/en/member-states/#gotoS> accessed 7 December
2016.

I Charter, Article 4(1).

12 BBC, ‘Syria war: Why is there fighting in Syria?” BBC News (15 March 2016)
<http://www.bbe.co.uk/news/world-middle-east-35806229> accessed 7 December 2016.

B Lina Sinjab, ‘Syria conflict: from peaceful protest to civil war’ BBC News (15 March 2013)
<http://www.bbc.co.uk/news/world-middle-east-21797661> accessed 9 December 2016.
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Assad declared that he would ‘relentlessly fight terrorist groups’ in retaliation against
the anti-regime protests.* The conflict escalated to a civil war when the rebel brigades
battled government forces for the control of cities, towns, and countryside, reaching
Damascus and Aleppo in 2012." The first consolidated rebel group was the Free Syrian
Army (FSA). Its alleged aim was to ‘work hand in hand with the people to achieve
freedom and dignity, topple the regime, protect the revolution and the country's
resources and stand up to the irresponsible military machine which is protecting the
regime’.1 In 2012, the regime used artillery to attack cities under the control of the FSA.
Meanwhile, the FSA destroyed approximately twenty aircraft and helicopters of the
regime army by November of 2012.17 Equally, the rebels took control of rural areas such
as Raqqga whereas the regime maintained control over Damascus, the capital, and coastal

cities.!8

In addition to this, ISIS, also known as Daesh!®, has a pivotal role in the hostilities. Its
aim is to establish a pan-Islamic state governed by Sharia Law. ISIS has perpetrated 143
attacks in 29 countries having killed 2,043 people.® On June 2014, ISIS declared a
caliphate or “Islamic state” in Iraq and Syria.”! The US has identified ISIS as one of the

most dangerous jihadist groups in the world.?? Since 2014 the US-led coalition has been

14 Tan Black and Nour Ali, ‘Syria protests: Troops renew attacks on pro-democracy demonstrators’ The
Guardian (9 August 2011) <https://www.theguardian.com/world/2011/aug/09/syria-protest-troops-attack-
democracy-demonstrators> accessed 5 January 2017.

15:Syria: The story of the conflict’ BBC (11 March 2016) <http://www.bbc.com/news/world-middle-east-
26116868> accessed 5 January 2017.

16 Q&A: The Free Syrian Army, (16 November 2016) BBC <http://www.bbc.com/news/world-middle-east-
15563900> accessed 5 January 2017.

17 Abdul Wahab Agha, ‘Issue 2: Syrian Armed Conflict’ (2013) 6(1) Journal of East Asia and International
Law 307.

181ibid.

P Faisal Irshaid, ‘Isis, Isil, IS or Daesh? One group, many names’ (2 December 2015)
<http://www.bbc.co.uk/news/world-middle-east-27994277> accessed 13 April 2017.

20Tim Lister and others, ‘ISIS goes global: 143 attacks in 29 countries have killed 2,043’ CNN (1 September
2016) <http://edition.cnn.com/2015/12/17/world/mapping-isis-attacks-around-the-world/> accessed 9
January 2017.

2 Isis rebels declare Tslamic state' in Traq and Syria” BBC News (30 June 2014)
<http://www.bbe.com/news/world-middle-east-28082962> accessed 13 January 2017.

2 Frederick W Kagan and Kimberly Kagan, ‘U.S. Grand Strategy | Al Qaeda and Isis: Existential Threats
to U.S./Europe’ (Institute for the Study of War, Washington DC 2016)
<http://www.understandingwar.org/sites/default/files/PLANEX%20Report%2019%20--
9%20FINALFINALFINAL.pdf> accessed 9 December 2016, 16.
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carrying attacks against ISIS using cruise missiles, drones as well as warplanes.?
Similarly, Bashar Al-Assad has solicited Russian backing to help combat the rebels and
ISIS. Recently, chemical bombs were dropped from planes in Idlib, Syria (next to
Aleppo), killing at least 70 people, including children, and injuring hundreds of
civilians.”* According to the UN, this attack constituted the largest attack ‘in that war-
torn country’ since 2013.% In retaliation, the US launched 59 Tomahawk cruise missiles
to Syria ‘targeting an airbase from which the US said [the]| chemical weapons attack on
civilians was launched by Bashar al-Assad’s regime’.?® Such action can still be deemed as

a breach of the prohibition on the use of force contained in Article 2(4) of the Charter.

Aleppo is Syria’s second largest city.” It has been a battleground since 2012 when it was
divided between the regime and the rebels who controlled the western and the east zone
respectively.?® Aleppo is a very important region because it is located on the border with
Turkey, constituting a basic supply line and a base for at least two dozen rebel groups.”
For this reason, the Government is fighting against the rebels to win control of the
eastern zone.*® As a result, Aleppo has suffered bombings, indiscriminate use of weapons

and human rights violations.>® The paralysation of the international community,

3 Peter Foster, ‘US military launches air strikes against Isil in Syria’ (London, 23 September 2014) The
Telegraph <htep://www.telegraph.co.uk/news/worldnews/middleeast/syria/11114961/US-military-launches-
air-strikes-against-Isil-in-Syria.html> accessed 6 January 2017.

24 Anne Barnard and Michael R. Gordon, ‘Worst Chemical Attack in Years in Syria; U.S. Blames Assad’ (4
April 2017) The New York Times <https://www.nytimes.com/2017/04/04/world/middleeast/syria-gas-
attack.html?_r=0> accessed 13 April 2017.

2 United Nations, Chemical-Weapons Attack in Syria Was Largest Such Event Since 2013, Disarmament
Affairs Chief Tells Security Council (5 April 2017) <https://www.un.org/press/en/2017/sc12777.doc.htm>
accessed 10 April 2017.

%6 Nadia Khomami and Jamie Grierson, ‘US military strikes on Syria: what we know so far’ (7 April 2017)
<https://www.theguardian.com/world/2017/apr/07/us-airstrikes-on-syria-donald-trump-what-we-know-
so-far> accessed 13 April 2017.

2 Martin Chulov, ‘Ground down by savagery - the agony of Aleppo’ The Guardian (London, 12 October
2016) <https://www.theguardian.com/world/2016/oct/12/ground-down-by-savagery-the-agony-of-
aleppo> accessed 7 December 2016.

28 Kareem Shaheen, ‘Battles rage across Aleppo as Assad regime fights to quell rebels’ The Guardian (Beirut,
18 August 2016) <https://www.theguardian.com/world/2016/aug/08/battles-rage-across-aleppo-as-assad-
regime-syria-fights-to-quash-rebels>Accessed 7 December 2016.

2 Shashank Joshi, ‘Syria war: Why the battle for Aleppo matters’ BBC News (8 August 2016)
<htep://www.bbe.co.uk/news/world-middle-east-37008100> accessed 9 December 2016.

30ibid.

3'Human Rights Watch, Russia/Syria: War Crimes in Month of Bombing Aleppo (1 December 2016)
<https://www.hrw.org/news/2016/12/01/russia/syria-war-crimes-month-bombing-aleppo> accessed 10
December 2016.
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specifically of the Security Council, has been considered a failure of the collective security
system.>> According to Stephen O'Brien, the United Nations chief humanitarian official,
the people in Aleppo ‘are facing a humanitarian catastrophe worse than anything
witnessed so far in Syria’s brutal five-year war’.>* Additionally, the Syrian Red Crescent
was bombed in Aleppo®, meaning food, medical treatment and humanitarian assistance
could not be distributed. Currently, there have been at least 470,000 deaths, including
55,000 children.® The Syrian people are calling on the international community to put a
stop to these gross violations of human rights.? Calling for help to stop such catastrophe,
one of the displaced Syrian children said, ‘In this war, I lost five cousins, my mother, my
brothers, my sisters, my uncle, and most important of all, we lost our country’.>The
Syrian situation is not only about the application of the law; it is about the right to and

preservation of life.

I11. The UN Charter

In order to understand the steps that can be taken by the states, it is necessary to examine
the UN Charter. The collective security system prevents states from using force
according to Article 2(4).%® It also establishes that the United Nations should refrain
from intervening in domestic affairs of another state in Article 2(7).> Nevertheless, it
contains two exceptions: the use of force in self-defence and the application of

enforcement measures under Chapter VII. This section will analyse the legal framework

32 Diana Semaan, ‘Global Inaction is Enabling the Brutal Destruction of Aleppo’ Newsweck (28 September
2016) <http://europe.newsweek.com/brutality-unchecked-worlds-inaction-enabling-destruction-aleppo-
503850> accessed 10 December 2016.

33 Julian Borger, ‘Syria is bleeding': Aleppo facing war's worst humanitarian crisis, UN says’ The Guardian
(29 September 2016) <https://www.theguardian.com/world/2016/sep/29/aleppo-syria-war-humanitarian-
crisis-un> accessed 12 December 2016.

34 Julian Borger and Spencer Ackerman, ‘Russian planes dropped bombs that destroyed UN aid convoy,
US officials say’ The Guardian (21 September 2016) <https://www.theguardian.com/world/2016/sep/20/un-
aid-convoy-attack-syria-us-russia> accessed 12 December 2016.

3T am Syria, ‘Death Count in Syria’ <http://www.iamsyria.org/death-tolls html> accessed 14 April 2017.

36 Alhamdo, ‘Last Call From Aleppo’ (Thetruthnetwork, 13 December 2016)
<https://www.youtube.com/watch?v=-Wh7jOPORBqI> accessed 14 December 2016.

3"BBC, ‘How do Syrian Children Explain the War’ BBC News (15 March 2016)
<http://www.bbe.co.uk/news/world-middle-east-35802955> accessed 7 December 2016.

38 Charter, Article 2(4).

¥ibid.
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applicable to the situation in Syria to determine whether states could or should respond

according to the Charter.

A. Prohibition of the Use of Force

The first principle contained in Article 2 (4) states that “[a]ll Members shall refrain in
their international relations from the threat or use of force against the territorial integrity
or political independence of any state, or in any other manner inconsistent with the

Purposes of the United Nations”.4

The ‘use of force’ referred to in the Article is strictly armed force.# Moreover, the Article
contains two essential clauses that the international community should consider if force
was to be exercised in Aleppo. First, whether the use of force in Aleppo would constitute
a violation of the territorial integrity or political independence of Syria. Second, whether

the use of force in Syria would be inconsistent with the United Nations purposes.

One definition of territorial integrity is offered by Lauterpacht, who proposes that it has
to be comprehended as the inviolability of the state’s sovereignty.*? This implies that
every state is the superior power within its territory. In this sense, no interference by any
other state should be allowed. Additionally, in a commentary on Article 2 (4), Simma
states that territorial integrity and political independence should be considered as a
unity.® Furthermore, the Declaration of Friendly Relations establishes that “..armed

intervention and all other forms of interference or attempted threats against the

#ibid.

# Bruno Simma, The Charter of the United Nations: A commentary (Oxford University Press, 1994) 112.

42L. Oppenheim, International Law, in H. Lauterpacht (ed), Disputes, War and Neutrality (7th edn. 1952)
154.

4 Simma, (n 41) 117.
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personality of the State or against its political, economic and cultural elements are in

violation of international law.”#4

Taking these points into consideration, it can be argued that the territorial integrity and
political independence in the Charter go beyond physical borders. According to the
General Assembly, the concept also covers political, economic and cultural elements.*
Thus, if a state violates the territorial integrity of another state, in any manner it is also
in breach of its political independence. In this context, the use of force in Syria, by any
state, affects Syria’s territorial integrity, political independence, economic or cultural
elements, and constitutes a breach of the Charter (assuming any of the exceptions will

not be relied upon).

Nonetheless, some authors such as Goodrich and Hambro consider the language in
Article 2(4) as possibly authorising certain types of force, such as ‘temporary
intervention for ‘protective purposes’.*® This theory was supported by the United
Kingdom in its pleadings in Corfu Channel”’ where Britain argued that, with its
minesweeping operation, Albania did not suffer territorial loss or political independence
violation. However, this view was dismissed when the International Court of Justice
determined that the operation of the United Kingdom in Albania had actually violated
Albanian sovereignty. The Court’s resolution automatically rejected the support for the
‘protective purposes’ interpretation.*® Given the failure of the ‘protective purposes’

argument, it can be argued that the prohibition on the use of force is a strong rule in

# Declaration on Principles of International Law concerning Friendly Relations and Cooperation among
States in accordance with the Charter of the United Nations (UNGA) Res 2625 (XXV) (24 October
1970).

Hibid.

#6 Simon Chesterman, Just peace or Just War (OUP, 2001) 50.

#7 Corfu Channel Case, ‘Documents of the written proceedings’ 54-61 <http://www.icj-
cij.org/docket/files/1/10895.pdf> accessed 9 December 2016.

48 Chesterman, (n 46).
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international law. Nonetheless, due to the recent US attacks in Syria, it has been said

that prohibition of force in international law is not the cornerstone it once was.*’

Furthermore, the clause ‘in any manner inconsistent with the Charter must be
understood as an inclusive idea® any other threat or use of force not related to the
violation of the territorial integrity or political independence of a state but incompatible

with Article 1 of the Charter is also illegal !

The prohibition on the use of force is considered a jus cogens norm>?, meaning that it is
‘recognized by the international community of States as a whole as a norm from which
no derogation is permitted’.”® However, as previously mentioned, there are two
exceptions permitted under the law to use force against another state. The first
exception, contained in Article 51 of the Charter, is related to the exercise of the 'the
inherent right of individual or collective self-defence if an armed attack occurs against a
Member of the United Nations’.>* The second, contained in Article 2(7), relates to the
application of enforcement measures in case of a threat to the peace, a breach of the peace
or an act of aggression.” These exceptions will be discussed later in this paper to
determine whether they can, or indeed should, be used to intervene in the Syrian
situation. However, it is essential to first understand the other basic principle contained

in the Charter: the principle of non-intervention.

#Jan Lemnitzer, ‘Is Trump’s strike in Syria changing international law? (7 April 2017)
<http://theconversation.com/is-trumps-strike-in-syria-changing-international-law-76073> accessed 13
April 2017.

'White, (n 1) 52.

' Manfred Lachs, ‘The Development and General Trends of International Law’ in Collected Courses of the
Hague Academy of International Law (Nijhoff, Boston, 1980) 161-162.

2 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America).
Merits, Judgment. IC] Reports 1986 p 14, para 190.

3U.N. Doc A/CONF.39/27 (1969), 1155 U.N.T.S. 331, entered into force January 27, 1980.

54 Charter, Article 51.

% Charter, Article 2(7).
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B. The Principle of Non-Intervention

The principle of non-intervention states:

“Nothing contained in the present Charter shall authorize the United
Nations to intervene in matters which are essentially within the domestic
jurisdiction of any state or shall require the Members to submit such

matters to settlement under the present Charter...”>

This principle found its legal basis in the respect for the sovereign equality of all states.>
Focusing on the rule imposed on the members of the United Nations, the principle
prevents the UN from intervening in domestic jurisdictions.”® Nevertheless, it does not

necessarily proscribe intervention in a substantive sense.

Secondly, taking into consideration that domestic jurisdiction can be very relative when
it comes to human rights protection®, in 1991, during the Conference on the Human
Dimension of the Commission on Security and Cooperation in Europe [CSCE], the
member states expressed that “[t]he participating States emphasize that issues relating
to human rights, fundamental freedoms, democracy and the rule of law are of
international concern, as respect for these rights and freedoms constitutes one of the

foundations of the international order.”®°

China stated its disagreement with the CSCE’s proposal, arguing that disrespecting the

non-intervention clause equates to disrespecting states’ sovereignty in human rights

3¢ Simma, (n 41) 149.

7 ibid.

81ibid, 150.

PFawcet, J.E.S, ‘General Course on Public International Law” in Collected Courses of the Hague
Academy of International Law (Boston, 1971) 392.

0 Organization for Security and Cooperation in Europe, ‘Document of the Conference on the Human
Dimension of the CSCE’ (OSCE; Moscow, 3 October 1991)
<http://www.cvee.eu/content/publication/2003/8/4/f577ddc1-6160-4a20-82a0-
811b0cf3f58¢/publishable_en.pdf » accessed 12 December 2016, 2.
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matters.%' Supporting this idea, Simma considers that direct protection of human rights

essentially belongs to the domestic jurisdiction.®?

Nevertheless, the question remains: can any of the aforementioned exceptions be
implemented to use force in Syria to put an end to the humanitarian crisis in Aleppo

without violating the prohibition on the use of force or the principle of non-intervention?

C. Exceptions

On the self-defence exception, Article 51 of the Charter states that “[n]othing in the
present Charter shall impair the inherent right of individual or collective self-defence if

an armed attack occurs against a Member of the United Nations.”®?

Defining what constitutes an armed attack is key to determine the application of this
exception. However, the Charter does not provide a definition. For this reason, the
General Assembly has released a Resolution on the Definition of Aggression which has
been used as a base to define an armed attack.®* The Resolution defines an act of
aggression as “... the use of armed force by a State against the sovereignty, territorial
integrity or political independence of another State, or in any other manner inconsistent

with the Charter of the United Nations.”®

It is therefore submitted that a state can rely on the right to self-defence as long as the
force has been exerted by another state against its territorial integrity, political
independence or any other manner inconsistent with the Charter as previously

discussed. Hence, this exception is not considered to be suitable for the Syrian case

6 China, Human Rights in China (November 1991) <http://www.china.org.cn/e-white/7/index.htm>
accessed 12 December 2016.

2 Simma, (n 41) 152.

03 Charter, Article 51.

64 Nicaragua case, (n 52) para 195.

S UNGA Res 3314 (XXIX) (14 December 1974) UN Doc S/RES/3314.
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because the armed conflict is against non-state actors i.e. Free Syrian Army and ISIS.

Thus, if a state were to use force in Syria on this basis, its acts would be deemed unlawful.

Regarding the applicability of Chapter VII of the Charter, the organ which establishes
the existence of a threat to the peace, a breach of the peace or an act of aggression is the
Security Council.® While the Council has ‘primary responsibility for the maintenance of
international peace and security’®, the most used concept in the Security Council
Resolutions is the ‘threat to peace’. A threat to the peace can be interpreted as a non-
international conflict that can affect other States.®® These circumstances must be found
in order to apply any measures contained in Chapter VII. Recently, the Security Council
used the term in the 1973 Resolution to stop the violence in Libya.®® Nonetheless,
although the situation in Syria has been considered worse than Libya, the Security

Council has not been able to act.”™

The first attempt to enforce measures under Chapter VII was not accomplished because
the Security Council was - and still is - paralysed. Three different draft Resolutions have
been presented to the Security Council in order to stop the atrocities in Aleppo.
Nevertheless, Russia and China, as permanent members of the Security Council have
vetoed them since 2011.7! In this situation, the question of whether the states should have
a right or a duty to intervene in Syria has arisen. Two concepts prevail: the use of
‘humanitarian intervention’ and the application of the ‘Responsibility to Protect’. To be
in a position to discuss these proposals, first, the concept of humanitarian intervention

and the existence of a legal regulation have to be established. In this sense, the example

8 Charter, Chapter VIL

& 1ibid.

8 White (n 1) 43-45. There would not be a definition or discussion of a breach to the peace or an act of
aggression because they have been very rarely used by the Security Council. Therefore, they would need
to be part of a separate paper.

9 UNSC Res 1973 (17 March 2011) UN Doc S/RES/1973.

7Mick B. Krever, ‘Why won't the U.N. Security Council intervene in Syria?” CNN (14 January 2012)
<htep://edition.cnn.com/2012/01/13/world/meast/un-security-council-syria/index.html> accessed 13
December 2016.

' Paul Harris and others, ‘Syria resolution vetoed by Russia and China at United Nations® The Guardian (4
February 2012) <https://www.theguardian.com/world/2012/feb/04/assad-obama-resign-un-resolution>
accessed 11 December 2016.
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of ‘humanitarian intervention’ in East Pakistan will be analysed. Lastly, considering that
the doctrine of humanitarian intervention is not completely accepted, the R2P will be
studied to develop an argument that supports the existence of a Responsibility Not to

Veto.

IV. Humanitarian Intervention

Tracing its origin to the fust war theories of the 15% Century,”> humanitarian
intervention can be defined as ‘the use of force to protect people in another State from
gross human rights violations committed against them, or more generally to avert a
humanitarian catastrophe when the target state is unwilling or unable to act’.” Hugo
Grotius, known as the father of humanitarian intervention, put forward the idea of an
‘international society’ where states have the right to intervene in other states’ territory.”
Moreover, he stated that war could be used as a punishment of the wicked on behalf of
the oppressed.” However, the validity of such intervention has been questioned

throughout history.”

Nowadays, interstate relationships are regulated by the UN Charter. In this sense, the
only way to be legally able to use force in other state’s territory is by claiming the
applicability of any of the two exceptions previously stated: the use of force in self-
defence or under Chapter VII. The first exception cannot apply to the Syrian case. Thus,
the only option is to look at enforcement of measures by the Security Council. The
inability of the Security Council to undertake any measure under Chapter VII has been

seen as leading states to use force without relying on any of the exceptions. For example,

72Eve Massingham, ‘Military intervention for humanitarian purposes: does the Responsibility to Protect
doctrine advance the legality of the use of force for humanitarian ends? (2009) 91 International Review of the
Red Cross.

3Vaughan Lowe and Antonios Tzanakopoulos, ‘Humanitarian Intervention’ R. Wolfrum (ed), Max
Planck Encyclopedia of Public International Law, (Oxford University Press, 2012)
<http://ssrn.com/abstract=1701560> accessed 13 December 2016.

74 Chesterman, (n 46) 9.

> Lowe and Tzanakopoulos, (n 72)

76 Chesterman, (n 46) 1-34. The study of humanitarian intervention’s history should be matter of a
different study.
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facing the inactivity of the Council, in 1999 NATO bombed Kosovo in order to end ‘ethnic
cleansing’. This action played a key role in the development of humanitarian intervention
as a possible third exception.”” As a consequence, the international community has been
deliberating over whether humanitarian intervention in Syria could be deemed necessary
because of the apparent incapacity of the Security Council to take any measures under

Chapter VII.

NATO’s bombing in Kosovo is qualified by some scholars as ‘the most precise and lowest
collateral damage air campaign in history’.”8 The absence of any resolution from the
Security Council condemning the NATO actions, and, the issued resolutions qualifying
Kosovo as a threat to the peace (under Chapter VII of the Charter) seemed to legitimise
NATO's actions.”” However, Yugoslavia brought action against NATO members before
the International Court of Justice (IC]) arguing that NATOS’s acts constituted a breach
of the prohibition on the use of force. One of the most relevant arguments against
Yugoslavia was Belgium’s. Belgium stated that there was an obligation to intervene to
prevent humanitarian catastrophe.® Nonetheless, the IC] did not comment on the
legality of the use of force by NATO which leaves the door open for consideration of

humanitarian intervention.

However, as established during the analysis of Article 2(4) and 2(7), the Charter does
not provide any clear authorisation for the use of force without a Security Council
resolution.® For this reason, it is necessary to examine whether customary international
law has developed a rule that can support the use of force in other states’ territory based
on a humanitarian argument without violating the prohibition established in Article

2(4).

77 Colin Seow, ‘Chasing the Frontier in Humanitarian Intervention Law: The Case for Aequitas ad Bellum’
[2016] 2 Asian Journal of International Law 294.

8ibid.

PUNSC Res 1244 (10 June 1999) UN Doc S/RES/1244.

% International Court of Justice, Case Concerning Legality of Use of Force (Yugoslavia v. Belgium) Preliminary
Objections of the Kingdom of Belgium, p 100.

81 Chesterman, (n 46) 47-52.
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V. Customary International Law (‘CIL")

CIL is the second most important source of international law after Treaties.?? Its legal
basis is found in Article 38 (1) (b) of the International Criminal Court statute.® CIL is
comprised of two essential elements: state practice and opiniojuris. The first element deals
with acts made by or on behalf of a state, whereas opiniojuris is the belief that a practice
‘is rendered obligatory by the existence of a rule of law requiring it’.3¢ To determine the
existence of a CIL rule that could authorise the use of force for humanitarian reasons in
Syria, it must be proved that states have used force in Syria. Additionally, it is essential
that said states believe that such behaviour is required by the law in order to protect

human rights.

According to Simon Chesterman, a relevant example of the use of force based on
humanitarian intervention is the Indian intervention in East Pakistan in 1971. During this
period, Pakistan carried out indiscriminate killings of its own civilians, in an ‘attempt to
exterminate or drive out of the country a large part of the Hindu population’.®> Pakistan
launched air strikes against Indian airfields® and in retaliation, the Indian army invaded
Pakistan on the eastern and western fronts.®” India based its actions on humanitarian
necessity but also on self-defence, arguing that Pakistan was occupying part of its
territory.®® For this reason, Chesterman affirms that it is not possible to consider this
case as essentially based on humanitarian intervention because the protection of human
rights was not at the root of the attack.® Thus, opiniojuris did not exist as India did not

believe it was acting to protect Pakistani human rights. Rather, its main argument was

82 Hugh Thirlway, ‘The Sources of International Law’ in Malcom D. Evans, International Law (3ed, Oxford,
2010) 97.

$B1CJ statute, Article 38(1).

8 North Sea Continental Shelf, Judgment, IC] Reports 1969, para 77.

$International Commission of Jurists, The Events in East Pakistan 1971 (Geneva, 1972)

<http://www icj.org/wp-content/uploads/1972/06/Bangladesh-events-East-Pakistan-1971-thematic-
report-1972-eng.pdf> accessed 14 December 2016, 26-27.

% Chesterman, (n 46) 73.

§ibid.

8 Onkar Marwah, ‘India's Military Intervention in East Pakistan, 1971-1972° (1979) 13 (4) Modern Asian
Studies.

8ibid.
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based on self-defence action which does not contribute to the creation of CIL on

humanitarian intervention.

Furthermore, there is not yet a consensus on the legality of humanitarian intervention.
Francioni argues that ‘the UN Charter and customary international law do not provide
any specific tool for balancing the prohibition of the use of force with the requirement of

protecting human rights’.*

Due to the long-standing debate on the existence of humanitarian intervention, the
Canadian government announced the establishment of the International Commission on
Intervention and State Sovereignty (ICISS) at the General Assembly in 2000.”" The
purpose of the ICISS was to find an answer to all issues - political, legal, moral and

operational- regarding the use of force as humanitarian intervention.

When analysing the Charter and the idea of humanitarian intervention without a

Security Council’s Resolution, the ICISS said:

“Based on our reading of state practice, Security Council precedent,
established norms, emerging guiding principles, and evolving customary
international law, the Commission believes that the Charter’s strong bias
against military intervention is not to be regarded as absolute when

decisive action is required on human protection grounds.”?

The ICISS’s opinion expresses an ‘open interpretation’ of the Charter when using force
for humanitarian purposes. However, it does not constitute an authorisation for the use

of force on a humanitarian basis.

% Francesco Francioni, ‘Balancing the Prohibition of Force with the Need to Protect Human Rights: A
Methodological Approach’ in Enzo Cannizzaro and Paolo Palchetti, Customary International Law on the Use
of Force: A methodological approach (Martinus Nijhoff Publishers, 2005) 270.

“!nternational Commission on Intervention and State Sovereignty, ‘The Responsibility to Protect’
(December 2001) <http://responsibilitytoprotect.org/ICISS%20Report.pdf> accessed 14 December 2016, 9.
22ibid 16.

49 ARREGUIN, F



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

VI. The Responsibility Not to Veto

Conversely, it can be argued that an open interpretation of the Charter in accordance
with the adoption of the Resolution 60/1 by the General Assembly regarding the
‘Responsibility to Protect’ has imposed a duty for the states to protect humans from
‘genocide, war crimes, ethnic cleansing and crimes against humanity’.”® Nevertheless, as
previously established, the Security Council has been paralysed to take any action in
order to intervene at Aleppo. For this reason, the idea of aR2NV in cases when a
humanitarian crisis has arisen has been proposed by France™. It seeks to restrict the
power to veto in case of mass atrocity crimes. The idea of establishing a legal framework
to limit the exercise of permanent members’ right to veto in case of mass atrocities is
relatively new. There are different considerations to be taken into account, such as the
possibility of establishing 'statement of principles' limiting the right to veto, the scope of
what constitutes mass atrocities, and the great necessity of implementing such reform in
the Syrian case.” In this sense, the R2P and the RN2V will establish a duty for the
international community to intervene in other states’ territory in case of gross violations

of human rights such as in Aleppo.

VII. Conclusion

Despite the creation of the United Nations, specifically, the primary responsibility to
maintain peace and security given to the Security Council, the situation in Aleppo has
shown the incapacity of the Security Council to protect human rights of the world
population. For this reason, states have been looking for a way to react and guarantee the
protection of human rights on a legal basis. In this sense, by examining the Charter and
the main prohibitions on the use of force and as the principle of non-intervention, it can
be said that the only way to be able to intervene in Aleppo without breaking the rules is

through a Security Council resolution. However, as it has been unable to react, the idea

BUNGA Res/60/1 (2005) 60th session.

%4 Simon Adams, ‘The Responsibility not to veto’ (Global Centre for the Responsibility to Protect, 21
January 2015) <http://www.globalr2p.org/media/files/2015-january-adams-veto-restraint-remarks.pdf>
accessed 28 December 2016.

»ibid.
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of humanitarian intervention has been considered. Still, such intervention cannot be
supported by the Charter nor by CIL. Now, considering that the international
community does have a duty to intervene in Aleppo, the only available option, as
suggested by the International Commission on Intervention and State Sovereignty, is the
application of an open interpretation of the Charter and the Responsibility to Protect
Resolution. This could lead to the creation of principles or guidelines to limit the exercise
of the right to veto of the permanent members of the Security Council which will
guarantee an effective reaction in cases of mass atrocities such as Aleppo. All in all, this
limitation will make the international community show real commitment to protecting

human rights beyond political differences.
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‘Access to Justice’ and the
Development of Van Gend en

Loos Doctrine:

The Role of Courts and of the
Individual in EU Law

Nasiya Daminova®

Abstract

The ‘access to justice’ within the meaning of the Treaty of Lisbon and the pertinent C[EU jurisprudence
is primarily seen as an access to the EU judicial system, i.e. to the Member States’ national courts applying
the EU law or/and the CJEUL The concept of ‘access to justice’ is therefore developing such premises of the
Van Gend en Loos judgment as direct effect, vigilance of the EU individual and symbiotic relationship
between the CJEU and national courts via the preliminary reference procedure. Nevertheless, the
development of these Van Gend ideas through the lens of the Lisbon Treaty ‘access to justice’ concept has
not been studied, although the CJEU and the ECtHR post-Lisbon practice in this area is quite extended.
This work aims to explore the development of two basic ideas of Van Gend en Loos judgment, i.e. granting
directly enforceable EU rights to the individuals and authorizing national courts to protect those rights,
in the light of the ‘access to justice’ concept within the meaning of the Lisbon Treaty — considering their
importance for the realization of EU individuals® substantive rights and uncertainty surrounding this
issue. The paper develops a critique of the theory of justice in EU Law, analyzing if and how Van Gend en
Loos premises influenced the role of individuals making an attempt to claim their EU rights and the role

of the EU courts responsible for the enforcement of ‘access to justice’ in the European Union. The claim

" Nasiya Daminova, PhD candidate in European Law, Scuola Superiore Sant’Anna, DIRPOLIS Institute,
Pisa.
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of this paper is that the new concept of ‘access to justice’ brought by the Lisbon Treaty may be seen as the
further development of the Van Gend ‘federalizing effect’ for the greater integration through law and an

enhanced protection of the individual within the EU multilevel system of Human Rights protection.

I. Introduction

It is common knowledge that Van Gend en Loos is a key case for the understanding of
European legal integration since it manifested the central symbols and ideals of EU law.
The ideas of an autonomous legal order with more power than traditional treaties and
the basic principle of the EU Law primacy over the national laws are the concepts which
remain unchanged.! At the same time, such premises of great importance as (1)
proclaiming of the individual as a European subject, alongside his or her national
identity, and (2) constitution of the symbiotic relationship between the Court of Justice
of the European Union (CJEU) and domestic courts of the EU Member States, which
defined a special importance of the preliminary reference procedure for the EU legal
order, developed over time greatly and are now shaping the ‘access to justice’ concept

created by the Treaty of Lisbon.

The Treaty of Lisbon is the first binding European law which incorporates the formula
of ‘access to justice’ via the Treaty on the Functioning of the European Union (‘TFEU")
and provisions of the Charter of Fundamental Rights. Systematic analysis of the Lisbon
Treaty provisions and pertinent CJEU case-law allows to state that the Treaty of Lisbon
sees the ‘access to justice’ primarily as the access of the individuals or legal persons (Van
Gend en Loos) to the EU judicial system.? The Treaty drafters used such expressions as ‘the

Union shall facilitate access to justice... through the principle of mutual recognition of

I Case 26/62, NV Algemene Transporten Expeditie Onderneming van Gend en Loos v Nederlandse Administratis der
Belastingen, EU:C:1963:1.

2 Elvira Méndez Pinedo, ‘Access To Justice As Hope In The Dark: In Search for A New Concept In European
Law’ (2011) 1 International Journal of Humanities and Social Science 9.
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judicial and extrajudicial decisions’,> ‘cross-border implications’,* ‘addressed to the
institutions and bodies of the Union... and to the Member States only when they are
implementing Union law’.> The approach chosen allows for the central adjudication of
European law through actions directly brought before the CJEU (Art. 19(1) TEU) and
also provides for the decentralised adjudication of European law in the national courts

of the Member States.

In accordance with Art. 2 TEU, the ‘rule of law and respect for human rights’ are among
the basic values of the Union. Art. 6 TEU proclaims that fundamental rights, as
guaranteed by the Furopean Convention on Human Rights (including Arts. 6 and 13
ECHR) shall constitute general principles of the Union's law, and now considers the EU
Charter of Fundamental Rights provisions (including Art. 47 CFREU) a legally binding
instrument of same legal value as the Treaties, which had a great influence on the post-
Lisbon CJEU case-law development. The approach of the Treaty of Lisbon seems to be
designed in accordance with the so-called third-wave ‘access-to-justice approach, which
aims at coping with access barriers in a comprehensive manner and therefore shall lead
to the increased level of interaction between the potential applicant(s) and the court(s)

in question.®

Nevertheless, the development of these Van Gend premises through the lens of the Lisbon
‘access to justice’ concept has not been studied, although the CJEU and the European
Court of Human Rights (ECtHR) post-Lisbon practice in this areas is quite extended.
This work aims to explore the development of two basic ideas of Van Gend en Loos
judgment, i.e. granting directly enforceable EU rights to individuals and authorizing
national courts to protect those rights, in the light of the ‘access to justice’ concept
within the meaning of the Lisbon Treaty - considering their importance for realization

of the EU individuals’ substantive rights and uncertainty surrounding this issue. The

3 Consolidated version of the Treaty on the Functioning of the European Union [2008] O] C115/01, art 67(4).

+ibid, art 81(1).

> Charter of Fundamental Rights of the European Union [2010] O C83/02, art 51(1).

¢ Bryant Garth and Mauro Cappelletti, ‘Access to Justice: The Newest Wave in the Worldwide Movement
to Make Rights Effective’ (1978) 27 Buffalo Law Review 181, 223.
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paper develops a critique of the theory of justice in EU Law, analyzing if and how Van
Gend en Loos premises influenced the role of individuals making an attempt to claim their
EU rights, and the role of the EU courts responsible for the enforcement of ‘access to
justice’ in the European Union. The claim of this paper is that the new concept of ‘access
to justice’ brought by the Lisbon Treaty may be seen as the further development of the
Van Gend ‘federalizing effect’ for the greater integration through law and an enhanced
protection of the individual within the EU multilevel system of Human Rights

protection.

To illustrate these developments, firstly, an attempt is made to define the role of the
individual making an attempt to access the EU judicial system in the light of the CJEU’s
Vereniging Milieudefensie” and Inuit® lines of reasoning, as well as relevant ECtHR’s
judgments (Dhahbi®and Schipani'®). Secondly, this paper elaborates on the role of the EU
courts for the realisation of the ‘access to justice’ concept in the light of the CJEU’s
Sanchez Morcillo™ and Opinion 2/131 lines of reasoning in conjunction with the relevant
provisions of the Charter of Fundamental Rights of the EU. Part II of this paper is
devoted to the analysis of the role of an individual in EU Law in the light of the Lisbon
‘access to justice’ concept. Part 11 discusses the role of the national courts and the Court
of Justice of the European Union as the actors responsible for the enforcement of ‘access
to justice’, since the construct of Art. 19(1) TEU makes it clear that national judges are
also the judges of Union law. Part IV presents my conclusions on the developments
brought by the post-Lisbon case-law regarding actors responsible for legal enforcement

of the ‘access to justice. I do not claim to investigate the access to the broader notion of

7 Joined Cases C-401/12 P and C-403/12 P, Council of the European Union and Others v Vereniging Milieudefensie and
Stichting Stop Luchtverontreiniging Utrecht, EU:C:2015:4.

8 Order in Case T-18/10 Inuit Tapiriit Kanatami and Others v Parliament and Council, EU:T:2011:419, Case T-526/10,
Tnuit Tapiriit Kanatami and Others v Commission, EU:T:2013:215, Case C-583/11 P, Inuit Tapiriit Kanatami and
Others v Parliament and Council, EU:C:2013:625, C-398/13 P, Inuit Tapiriit Kanatami and Others v European
Commission, EU:C:2015:535.

® Dhahbiv Italy, App no 17120/09 (ECHR, 8 April 2014).

10 Schipani and Others v Italy, App no 38369/09 (ECHR, 21 July 2015).

I Case C-169/14, Juan Carlos Sanchez Morcillo and Maria del Carmen Abril Garcia v Banco Bilbao Vizcaya Argentaria
SA, EU:C:2014:2099.

12 Opinion 2/13, Accession of the European Union to the European Convention for the Protection of Human Rights and
Fundamental Freedoms, EU:C:2014:2454.
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‘access to social justice’ within the meaning of Arts 3, 6 TEU and the actors responsible
for the distribution of social goods under the European law, but rather to focus on the
‘access to justice’ as the possibility to approach the EU judicial system.!* The
applications to the Furopean Commission will not be discussed either as these
procedures are not (with rare exceptions) available for individuals aiming to invoke the

EU Law provision in question.

I1. ‘Access to Justice’ and Van Gend en Loos: A Role of an Individual in

EU Law

In Van Gend en Loos, the CJEU explicitly recognised the potential of an individual as a
subject of the EU Law, although making the access to justice conditional upon ‘direct
effect” of the EU Law provisions in question, while also connecting the importance of
cooperation between the individual and the EU legal system."* This premise was
developed after the Treaty of Lisbon adoption due to the new constructs of annulment
proceedings (Art. 263 TFEU) and the defensive approach towards the preliminary
rulings procedure (Art. 267 TFEU) as an individual Human Rights guarantee from the
part of the ECtHR.

A. Locus Standjof Individuals for the Purposes of Art 263(4) TFEU

As a reaction to a wave of critique after the Courts’ earlier judgments in the UPA® and
Jego-Quere!® cases reaffirming the classic Plaumann test for ‘individual concern’ precluding

individuals from the usage of the annulment procedure, the TFEU created a potential for

easier access to the EU legal system via the relaxation of the standing rules in relation to

B Hans Micklitz, ‘Social Justice and Access Justice in Private Law’ (European University Institute
Working Paper LAW 2011/02, EUI 2011) <http://ssrn.com/abstract=1824225> accessed 6 December 2016.

4 The CJEU held: ‘[T]he Community constitutes a new legal order in international law, for whose benefit
the States have limited their sovereign rights, albeit within limited fields, and the subjects of which
comprise not only Member States but also their nationals. Community law, therefore, apart from legislation
by the member States, not only imposes obligations on individuals but also confers on them legal rights’.

15 Case C-50/00 P, Union de Pequerios Agricultores v Council, EU:C:2002:462.

16 Case T-177/01, Jégo-Quéré v Commission, EU:T:2002:112.
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generally applicable Union acts.”” The text of Art 263(4) TFEU directly enables ‘[a|ny
natural or legal person’, under the conditions laid down in the first and second
paragraphs, to institute proceedings under the EU Law against an act addressed to that
person or which is of direct and individual concern to them, and - in efforts to improve judicial
protection for individuals - relaxes the standing requirements by removing the condition
of individual concern for the category of regulatory acts which are of direct concern to

such persons and do not entail implementing measures.'

It is necessary to notice that the CJEU has recently made several important clarifications
of these Treaty provisions, while giving interpretation to the notions of ‘regulatory act’
and an ‘act which does not entail implementing measures’ for the purposes of Art 263(4)
TFEU. In Inuit,”” the CJEU defined a ‘regulatory act’ as an act of general application
adopted according to a procedure which is different from the legislative one (ordinary or
special) as defined in Art 289 TFEU. In Te»L Sugars, the Court of Justice espoused a broad
interpretation of ‘implementing measures’, including any measure that at the European
or national level gives effect or even only applies a regulatory act, irrespective of the
existence of any discretion on their side to decide on the content of that measure.® In
almost all cases, the Court made an emphasis on the rationale of Art 263(4) TFEU - to
give access to justice to individuals that otherwise would not have other alternatives

than infringing the law.?!

Nevertheless, in Inuit or TerL Sugars the Court reasserted the Plaumann test, despite it
having been criticised for being based on a formalistic rather than substantial element.??

Moreover, although in Inuit the CJEU agreed that the conditions of admissibility laid

17 Case 25/62, Plaumann v Commission, EU:C:1963:17.

18 Koen Lenaerts, Ignace Maselis, and Kathleen Gutman, EU Procedural law (OUP 2015) 254.

 Tnuit Tapiriit (n 8) para 61.

20 Case T-279/11, T & L Sugars Ltd and Sidul Acticares, Unipessoal Lda v European Commission,EU:T:2013:299 para
37.

2 Tnuit Tapiriit (n 8) para 50, Case C-274/12 P, Telefonica SA v European Commission, EU.C:2013:852, para 27.

22 Roberto Mastroianni and Andrea Pezza, ‘Access of Individuals to the European Coutrt of Justice of the
European Union Under the New Text of Article 263, Para 4, TFEU’ (2014) Rivista italiana di diritto
pubblico communitario 923, 930.
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down in the fourth paragraph of Art 263 TFEU must be interpreted in the light of the
fundamental right to effective judicial protection proclaimed by Art. 47 of the Charter,
the Court emphasised that such an interpretation cannot have the effect of setting aside
the conditions expressly laid down in the Treaty.”* Inuit is also important since it
proclaimed that “..it is therefore for the Member States to establish a system of legal
remedies and procedures which ensure respect for the fundamental right to effective
judicial protection’.”* In the context of Art 263(4) TFEU it may be seen as an intention
of the Union to reduce the CJEU intervention and to shift the responsibility for EU Law
enforcement to the Member States’ courts so as to avoid overburdening the CJEU with

the individual complaints.

It will be argued that this approach to the individual locus standi is not likely to change in

the light of recent Vereniging Milicudefensic and Stichting Natuur judgments elaborating on
the access of NGOs to the CJEU in the light of Art. 9(3) of the Aarhus Convention, in
which the CJEU dismissed the applications for annulment without referring the cases
back to the General Court. An important aspect of the legal reasoning was that the
annulment procedure in relation to the Regulation No 1367/2006 ‘concerns only one of
the remedies available to individuals for ensuring compliance with EU environmental
law’, and recalled that Art. 9(3) of the Aarhus Convention leaves leeway and discretion
to the Contracting Parties when defining the rules for the implementation of
administrative or judicial procedures in the context of environmental cases. Considering
earlier CJEU statement in Lesoochrandrske zoskupenie about the potential applicability of
Aarhus convention on the national level, it may be seen as a strong message to the
national courts to relinquish their well-vested traditional approaches to standing for
environmental NGOs to prevent parties from an application of Art 263(4) TFEU in
environmental matters.”> Since Art. 9(3) of the Aarhus Convention may also be

applicable to the individual applicants (‘members of the public’), it is quite probable that

3 Inuit Tapiriit (n 8) para 35.

24 ibid paras 98 and 100.

2> Case C-240/09, Lesoochrandrske zoskupenic VLK v Ministerstvo Zivotného prostredia Slovenskej republiky, EU-.C:2011:125, para
46.

58 DAMINOVA, N



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

the CJEU may follow the similar path in further cases related to admissibility of

individual applications for annulment.

Moreover, an additional argument in this regard may be the Strasbourg system view on
individual locus standi expressed in the Bosphorus case.”® The ECtHR recognised the
limited standing for individuals under Art 263(4) TFEU but accepted the alternative
means of redress in actions for damages and the preliminary ruling procedure as sufficiently
protecting their rights. It referred to the whole system of review in the EU as
guaranteeing the compliance with Union rules, thus also the control exercised by actions
brought by Member States and Institutions of the Union.”” Consequently, the restriction
on locus standi in Art 263(4) TFEU was not in itself found to be in breach of the ECHR,
but a rebuttal of the presumption could be possible if the protection would be deemed
as ‘manifestly deficient’, which was not the case in Bosphorus.”® These lines of legal
reasoning allow to claim that the CJEU is now unwilling to reconsider its well-
entrenched Plaumann-doctrine for direct actions, while the case law on individual access
to justice at national level looks seemingly progressive and makes an emphasis on the

duty of consistent interpretation that is resting upon the national courts in this respect.

B. Locus Standi of Individuals for the Purposes of Art 267 TFEU

Art 267 TFEU concerns either ‘any court or tribunal of a Member State’ (‘may’) or the
court or tribunal of a Member State against whose decisions there is no judicial remedy
under national law (‘shall’) which request the Court of Justice to give a ruling concerning
(a) the interpretation of the Treaties or (b) the validity and interpretation of acts of the
institutions, bodies, offices or agencies of the Union. The Treaty of Lisbon has not
directly defined an individual participating in the national procedure as a subject enabled
to invoke the procedure, since the right and the duty to submit a reference have been

vested in the national courts - not only to enable them to make sure that the individual’s

26 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketiv Ireland App no 45036/98 (ECHR, 30 June 2005).
7 ibid paras 162-164.
28 ibid para 166.

59 DAMINOVA, N



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

EU Law rights are respected, but also more generally to ensure the uniform and correct

application of the EU Law in all Member States.

However, preliminary rulings procedure has historically been an important route of
access to the CJEU from the part of individuals since it is the initiative of the party of the
case which often instigates a judge to request a preliminary ruling.” The need for this
cooperation between the individual, national court and the Court of Justice arises from
two limitations of the Union system, ie. the lack of standing for individuals to bring
appeals from national judicial decisions or bring an action for annulment to the Court of
Justice on the one hand, and the CJEU’s lack of coercive powers to enforce its judgments
on the other — which makes the preliminary rulings procedure the only (indirect) way

for individuals to challenge national law inconsistent with the EU Law provisions.*

Again, it is still within the discretion of the Member States to enable a party of the case
to invoke a preliminary ruling mechanism - for example, in Germany the judge’s refusal
to submit a request to the CJEU is considered a breach of the constitutional law
principle.?! Another factor which may enable a private party to instigate preliminary
rulings procedure is the Member State’s legal culture. For example in those legal systems
where the role of legal counsel in clarifying the case is considerable, such as Great Britain,
Ireland, and Denmark, references for preliminary rulings are generally made at the
initiative of the parties. This has even led some to argue that, in the UK at least, the reality
behind the preliminary procedure even before the Lishon was already closer to a litigant-
Court of Justice relationship (with the national court acting as a relay between the two)

than a national court — Court of Justice dialogue as frequently proclaimed by the CJEU.>

2% Morten Broberg, ‘Judicial Coherence and the Preliminary Reference Procedure’ (2015) 8 Review of
European Administrative Law 9, 10-11.

30 Marcus Klamert, The Principle of Loyalty in EU Law (OUP 2014) 14.

3 Bundesverfassungsgericht, Beschluss der 3. Kammer des Zweiten Senats vom 10. Dezember 2014. - 2 BvR
1549/07 - Rn. (1-45).

32 Morten Broberg, Preliminary References to the European Court of Justice (OUP 2014) 281.
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The CJEU post-Lisbon case law also makes an emphasis on the role of preliminary rulings
procedure for the protection of the individual’s EU rights. In Inuit and Telefonica, the
Court of Justice encourages private parties to plead the invalidity of the basic act at issue
before the national courts and tribunals and cause the latter to request a preliminary
ruling from the Court of Justice, pursuant to Art 267 TFEU, when the implementation of
the ‘regulatory act which entails implementing measures’ is a matter for the Member
States.® Since these statements are made in the context of discussion on the individual
locus standi for the purposes of Art 263(4) TFEU, the CJEU seems to recognise a
preliminary rulings procedure as a way of challenging of European law alternative to the

individual action of annulment.

The recent developments in the ECtHR case-law interpreting the position of the EU
individual in preliminary rulings procedure in the light of Art. 6 ECHR (‘the right to a
fair trial’) also presents a special interest for the present research. In some way, the
ECtHR was forced to touch upon the question of EU law in cases concerning the failure
of the national court to make a preliminary reference to the CJEU, finding this under
certain circumstances to constitute a violation of Art. 6(2) ECHR. In Dhahbi v. Italy, the
ECtHR stated that a refusal by a national court of last instance (Corte de Cassazione) to
make a reference to the Court of Justice, providing no reasoning at all when justifying its
decision, entails a breach of Art. 6 ECHR. When the ‘court or tribunal of a Member State
against whose decisions there is no judicial remedy under national law’ refuses to make
use of Art 267 TFEU providing no legal reasoning, despite the fact that the appellant has
raised it in the appeal, such refusal would be in breach of Art. 6 ECHR.** This line of
reasoning is supported by Schipani vs. Italy, where the submissions of the parties
supporting the necessity to submit a preliminary reference were disregarded by the same
court in question; the only aspect which was considered was whether the issue was
an acte clair or an acte éclairé. According to the ECHR, it was therefore not clear from the
reasoning of the judgment whether that question was considered not to be relevant or to

relate to a provision which was clear or had already been interpreted by the CJEU, or

33 Tnuit Tapiriit (n 8) para 93, Telefonica SA (n 22) para 29.
34 Dhahbi (n 9) paras 33-34.
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whether it was simply ignored; it therefore came to the conclusion that there had been a

breach of Art. 6 ECHR.®

Although these outcomes may be seen as an intervention by the ECtHR in EU Law’s most
sensitive area, the Strasbourg Court emphasises on the individual litigant’s benefits
stemming from the guarantee of Art. 6(1) of the Convention. The ECtHR stated that
providing no justification for the refusal would amount to denying the individual's right,
‘..in the determination of his civil rights and obligations (...) to a fair and public hearing
(..) by an independent and impartial tribunal (...). In this specific case, the court’s
statement may be seen as a proposal to the CJEU to consider Art. 6(1) of the European
Convention as a relevant basis for a EU Law individual to invoke a preliminary reference

mechanism in the procedure before the Member State national court or tribunal.

I1I. “‘Access to Justice’ and Van Gend en Loos: the Role of the European

Union Courts

The judgment, through the direct effect doctrine, created a two-level system of EU law
adjudication: the CJEU and the Member States courts, acting as an integral part of the
EU legal system (Foto-Frost).* In Van Gend, the Court of Justice was concerned that a
different outcome ‘would remove all direct legal protection’ of the individual rights of the
Community’s nationals: ‘[t]here is the risk that recourse to the procedure under these
Articles would be ineffective if it were to occur after the implementation of a national

decision taken contrary to the provisions of the Treaty’.>

This multilevel system of protection was driven by the implicit idea that the individual

and his/her rights enjoy better protection if an ‘external’ judicial control complements

35 Schipani (n 10) paras 71-73.

36 Case 314/85, Foto-Frost v Hauptzollamt Litheck-Ost, EU:C:1987:452.

3 Eyal Benvenisti and George Downs, ‘The Premises, Assumptions, and Implications of Van Gend en Loos:
Viewed from the Perspectives of Democracy and Legitimacy of International Institutions’ (2014) 25
European Journal of International Law 85, 86.
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‘internal’, domestic, judicial remedies. Kilpatrick explains these routes as the ‘by-
products of the ‘great leap’ taken by the Court of Justice: “...the twin doctrines of direct
effect and supremacy to ensure that private individuals... would provide both more and
better compliance by Member States with EU law obligations they had assumed... The
Court of Justice set out a division of remedial competences which recognised the
inevitable reliance of the Union legal order and the Court of Justice on national courts
and remedies in the private enforcement model. Rights or substantive issues concerning
EU law were for the Court of Justice while remedies and procedural issues concerning
the enforcement of EU law rights were for the national legal orders and the national

courts.’38

The TEU confirms this viewpoint and uses an innovative reference of ‘remedies’ in the
text of Art. 19(1) TEU: this provision recalls that it is for the Member States’ courts — and
therefore not in principle for the EU - to provide ‘remedies sufficient to ensure effective
legal protection in the fields covered by Union law’, which formalises the model of
decentralised judicial review chosen by the Union. This approach was further developed
through the Lisbon Treaty provisions, and now the institutions responsible for the legal
enforcement of the ‘access to justice’ concept shall therefore be divided in two large
groups: (a) the national courts and tribunals of the Member States (Art. 19(1) TEU, Rewe-
Comet)* and (b) the CJEU. The post-Lisbon case law demonstrates that the role of both

groups has become even more significant.

A. ‘Access to Justice’: The Role of National Courts and Tribunals of the
EU Member States

It will be argued that the role of the national courts in relation to the ‘access to justice’

concept should be seen through the lens of the loyalty principle codified by the Treaty of

38 Claire Kilpatrick, Tonia Novitz and Paul Skidmore, The Future of Remedies in Europe (Hart Publishing 2000)
2-3.

39 Case 33/76 Rewe v Landwirtschaftskammer fuer das Saarland, EU:C:1976:188, Case 45/76 Comet v Produktschap
voor Sicrgewassen, EU:C:1976:191.
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Lisbon. Supranational loyalty enshrined by Art. 4(3) TEU looks to national federal
systems for solutions in defining the cooperation duties of federative entities vis-d-vis the
federal State; in this sense, EU loyalty can be considered an expression of federal loyalty,
under which ‘each level and unit of government must act to ensure the proper
functioning of the system of governance as a whole’.#° The role of the national courts in
the area of ‘access to justice’ may therefore be seen in two dimensions: the duty of
consistent interpretation established by Von Colson and Marleasing (guaranteed by the
principles of sincere cooperation and loyalty after the Treaty of Lisbon)* and the new
legal construct of a right (Art 267(2) or a duty (Art 267 (3) TFEU to submit a request for

preliminary ruling to the Court of Justice).

The duty of consistent interpretation is based on the principle of direct effect, and is a
natural consequence for the functioning of a decentralised system such as the EU legal
order. According to the Rewe-Comet formula, national courts are entrusted with ensuring
the legal protection which individuals derive from the direct effect of the Union law,
applying the principle of sincere cooperation laid down by Art. 4(3) TEU.#? Therefore,
the role of national courts as the EU courts when adjudicating in an EU matter may be
seen in two dimensions: for the individual and the national court itself — ensuring the
protection of rights granted under EU law; for the EU - ensuring the effectiveness of EU

law.

It could be said that the duty of consistent interpretation after the Lisbon Treaty is
closely connected with the principle of effective judicial protection stemming from Art.
47 of the Charter of Fundamental Rights of the EU. The obligations of the Member States
under Arts. 4(3) and 19 TEU are thus mirrored by the individual right to effective judicial
review. This means that much of the case law on Art. 47 concerns the rights on access to

national courts and the remedies available before such courts in cases when the EU Law

40 Daniel Halberstam, ‘Of Power and Responsibility: The Political Morality of Federal Systems’ (2004) 90
Virginia Law Review 731, 734.

# Consolidated version of the Treaty on the European Union [2008] OJ Cl115, art 4(3).

42 Rewe (n 39) para 5, Comet (n 39) para 12.
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element is present.®? This provisions codifies such pre-Lisbon case-law as the Unibet case,
where the national court was required to interpret the rules governing its own
jurisdiction ‘in such a way as to enable those rules, wherever possible, to be implemented
in such a manner as to contribute to the attainment of the objective...of ensuring effective
judicial protection of an individual's rights under Community law.** The Unibet
judgment has finally been claimed to show that a broader principle of effective judicial
protection ‘imposes on national courts a duty of consistent interpretation reminiscent of

that laid down in Marleasing#>

In recent judgments, this tendency is becoming more and more evident. For example, the
Court of Justice tested the respect of both the limits of loyalty and of the principle of
effective judicial protection in Alassini. While founding, in principle, no violation of the
principles of equivalence and effectiveness, provided that certain conditions were
respected, the Court conversely recognised the existence of a restriction to the principle
of effective judicial protection, maintaining that national legislation introduced an
additional step for access to the courts which might prejudice judicial protection of the
individuals. Such a restriction was nevertheless found admissible in the light of the
principles of necessity and proportionality.*® In Sanchez Morcillo, the CJEU stressed that,
as regards the duty of consistent interpretation and the principle of effectiveness, the
Court held that a requirement of judicial protection, guaranteed by Art. 47 of the Charter,
is binding on the national court.#” In Orizzonte Salute, the CJEU made an emphasis on
interpretation of Directive 89/665 in the light of the fundamental rights set out in the
Charter, in particular the right to an effective remedy before a court or tribunal, laid
down in Art. 47 thereof.®® This approach is quite in line with the intentions of the Lisbon
drafters who intended, with Art 19(1) TEU, to strengthen individual legal protection in

the fields covered by Union law before national courts — which defines an increasing

# Charter of Fundamental Rights of the European Union [2010] OJ C83/02, art 51.

# Case C-432/05, Unibet (London) Ltd and Unibet (International) Ltd v Justitiekanslern, EU:C:2007:163, para 44.
4 Case C-106/89, Marleasing SA v La Comercial Internacional de Alimentacion SA, EU:C:1990:395; Anthony Arnull,
The Principle of Effective Judicial Protection in EU Law: An Unruly Horse? (2011) 36 European Law Review 51, 55.
46 Joined Cases C-317/08 to C-320/08, Alassini and Others, EU:C:2010:146, paras 47, 50-60.

47 Sanchez Morcillo (n 11) para 35.

48 C-61/14, Orizzonte Salute, EU:C:2015:655, para 49.
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importance and, in some way, widens the discretion of the national courts in enforcing

the ‘access to justice’ concept.*

Cooperation of the national courts and the CJEU in the form of preliminary references
may also be seen as a realisation of the principle of sincere (loyal) cooperation under Art.
4(3) TEU; from this point of view, Art. 19(1) TEU and 267 TFEU may be seen as lex
specialis to Art. 4(3) TEU and a manifestation of Lisbon adherence to the principles of
cooperative federalism, even in relation to the ‘access to justice’ concept. It will be argued
that recent CJEU practice demonstrates quite a defensive approach to the right (or duty)
of the national courts to submit preliminary references to the CJEU, therefore making
the preliminary rulings procedure a crucial element of the ‘complete system of legal

remedies and procedures designed to ensure review of the EU acts’.*

In the Melki and Abdeli cases, the CJEU stated that national courts cannot be prevented
from referring questions to the Court, and therefore, if an interlocutory procedure giving
priority to the review of constitutionality of national law effectively prevents these
courts from referring questions to the Court, such a procedure shall be prohibited under
Art 267 TEEU ! The Court emphasised the special importance of Art 267 TFEU stating
that the national courts shall remain free to submit a reference for a preliminary ruling to
the Court, at whatever stage of proceedings they consider appropriate, on any question
they consider necessary.>? In groundbreaking Opinion 2/13, the Court of Justice goes even
further, describing the preliminary reference procedure as ‘the keystone of the judicial
system established by the Treaties’, which will be affected if no special provisions are
made to balance the relationship between optional Protocol 16 ECHR and the preliminary
ruling procedure of Art 267 TFEU, as it will influence the autonomy and effectiveness of

the latter procedure.? In Ferreira da Silva, the CJEU again emphasised a duty of a national

49 Inuit Tapiriit (n 8) paras 34-35.

%0 ibid para 92.

S Joined Cases C-188/10 and C-189/10, Aziz Melki and Sélim Abdeli, EU:C:2010:363.
32 ibid, para 57.

33 Opinion 2/13 (n 12) paras 197-199.
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court or tribunal, against whose decisions there is no judicial remedy under national law,
to comply with its obligation to make a reference to the Court in order to avert the risk
of an incorrect interpretation of EU law, considering its crucial importance for judicial
coherence and overcoming divergences in judicial decisions within the European
Union.>* These lines of reasoning demonstrate that the CJEU continues to encourage the
Member States courts, especially the courts or tribunals against whose decisions there is
no judicial remedy under national law, to invoke the preliminary rulings mechanism,
even in case of small doubts, therefore shifting responsibility for EU Law enforcement

from the Court of Justice to the courts in the Member States.

B. ‘Access to Justice’: the Role of the Court of Justice of the Furopean

Union

In accordance with Art. 19(1) TEU, the Court of Justice remains the highest court of the
legal order which has the task of adjudication on the validity of norms by reference to the
Treaties, and its jurisdiction is exclusive as no other court has the competence to annul
EU legislation. The Court is expressly granted jurisdiction to assess the legality of union
acts and can exercise both ultra vires and fundamental rights review. This entails CJEU
jurisdiction for both inter-institutional and Union/Member States conflicts of
competence, i.e. jurisdiction which corresponds to essential functions of a typical federal
state constitutional court.® These features define exclusive position of the Court of
Justice as an actor shaping the concept of ‘access to justice’ within the meaning of the
Lisbon Treaty. The key instrument in this regard is the Charter of Fundamental Rights
of the European Union which has the same legal value as the Treaties.’® After the Treaty
of Lisbon, the Charter obtained a prominent position in the EU legal system and its

application has become a matter of daily business.>”

>* Case C-160/14, Jodo Filipe Ferreira da Silva e Brito and Others v Estado portugués, EU:C:2015:565, paras 43-44.
% Kaarlo Tuori, European Constitutionalism (CUP 2015) 50.

% Consolidated version of the Treaty on the European Union [2008] OJ C 115, art 6(1).

> George Arestis, ‘Fundamental rights in the EU: three years after Lisbon, the Luxembourg perspective’
(Research Paper in Law 2/2013, European Legal Studies 2012) <http://aci.pitt.edu/43293/> accessed 6
December 2016.
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For example, in ZZvUK Home Secretary, whilst deciding a case concerning the
implementation of Directive 2004/38 on the freedom of movement which does not
harmonise the national rules of procedure in case of refusal, the CJEU considered that
national remedies must afford effective judicial protection as set out in Art. 47 of the
Charter and that the basis for a refusal must be disclosed to the person concerned.>® The
case of DEB (although not directly related to individual persons) involved such an
expansion of the right of effective judicial protection. After having engaged in a thorough
analysis of the ECtHR case law, the CJEU eventually relied mainly on Art. 47 of the
Charter to expand the right to legal aid to legal persons and not only to natural persons,
thus reaching an outcome that did not clearly emerge from the ECtHR jurisprudence.”
In the N.S. case, the Court held that Member States are prohibited from transferring an
asylum seeker in accordance with the Dublin IT Regulation, if there are substantial
grounds for believing that the asylum seeker would face a real risk of being subjected to
inhuman or degrading treatment within the meaning of Art. 3 ECHR and Art. 4 Charter
of Fundamental Rights, also considering the guarantees enshrined in Art. 47 of the
Charter. Since the CJEU followed the approach earlier taken by the ECtHR in M.S.S.v
Greece and Belgium, the N.S. judgment has opened a floor for the questions concerning the
application of higher Charter standards of protection than those guaranteed by the
corresponding ECHR provisions in individual cases, therefore adding an additional

argument to the discussion.

The CJEU approach taken in Chalkor case may present a special interest as the CJEU
noted that since Art. 47 Charter implements in EU law the protection afforded by Art.
6(1) ECHR, it was necessary to refer only to Art. 47 Charter.® The Explanations relating
to the Charter of Fundamental Rights emphasise that Art. 47 of the Charter is primarily
based on the rights enshrined in Arts. 13 and 6(1) ECHR, and therefore the meaning and

38 Case C-300/11, ZZ v Secretary of State for the Home Department, EU:C:2013:363.

® Case C-279/09, Deutsche Energichandels- und Beratungsgesellschaft mbH v Bundesrepublik Deutschland,
EU:C:2010:81L

60 Case C-386/10 P, Chalkor v. Commission, EU:C:2011:815, para 51.
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scope of these rights shall be the same as laid down by the Convention.' In line with
Opinion 2/13, where the CJEU applied the principle of absolute primacy to the CFREU, it
may be seen as a claim for the development of independent body of the CJEU case-law
favoring more extensive protection within the fields covered by the EU Law. Considering
the extension of the CJEU jurisdiction to the police and judicial cooperation in criminal
matters®? and to the policies related to free movement of persons® (in particular, judicial
cooperation in civil matters, recognition and enforcement of judgments), one may expect
further developments in these areas based on Art. 52(3) of the Charter of Fundamental

Rights, which will further develop the concept of ‘access to justice’ in European Law.

IV. Conclusion

In this paper, I focused on development of Van Gend en Loos premises within the
framework of the ‘access to justice’ concept framed by the Treaty of Lisbon, i.e. enabling
individuals to evoke their EU rights before the EU courts and the duty of the EU courts
to apply the EU Law to the disputes before them, therefore providing private parties with
the access to the said substantive rights. First, I analysed the present role of the
individual making an attempt to access the EU judicial system in the light of the
Vereniging Milieudefensie, Inuit and Dhahbi lines of reasoning, then tried to analyse the role of the
EU courts for the realization of the ‘access to justice’ in the light of the Sanchez Morcillo
and Opinion 2/13 lines of reasoning in conjunction with Art. 47 of the Charter of
Fundamental Rights of the EU. The main argument presented was that the ‘access to
justice’ concept reflects the federalist approach of the Treaty of Lisbon aiming both at
the better legal protection of EU individuals and the coherent cooperation within
multilevel judicial system of the European Union. There are several crucial points which

are worthy of being mentioned.

ol Explanations relating to the Charter of Fundamental Rights [2007] O] C303/02.
62 Formerly Title VI of the EU Treaty.
8 Formerly Title IV of the EC Treaty.
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Firstly, the analysis of recent practice demonstrates the CJEU’s awareness of the
individual access to justice and adherence to coherent cooperation between different
levels of the EU legal system — which may be seen as a reflection of the federalist’ spirit
of the Lisbon Treaty. The main purpose of ‘access to justice’ formula has been not only to
improve the position of the individual due to the duty to follow the ECHR standards of
protection (Arts. 6, 13 of the Convention) and binding force of the CFREU provisions
(Art. 47 of the Charter), but to guarantee effective application of the EU Law on the EU
and Member States’ levels. One can say that the two main levels, the national courts and
the Court of Justice, work together enforcing the ‘access to justice’ in EU law, being
complementary parts in a shared legal sphere, instead of operating independently in

separate spheres — which illustrates the EU legal order shift to ‘cooperative federalism’

mode] 6%

Secondly, it is possible to claim that the role of the EU individual as an actor enabled to
gain access to the EU judicial system has significantly increased due to the Lisbon legal
novelties and pertinent CJEU and ECtHR jurisprudence. Although the Plaumann test
restricting locus standi for the purposes of Art 263(4) TFEU is not likely to be
reconsidered, the Inuit and Telefonica lines of reasoning seem to encourage private parties
to challenge the EU Law before the national courts and tribunals and cause the latter to
request a preliminary ruling from the Court of Justice, at least when the case concerns
the act entails implementing measures from the part of the Member States. This
viewpoint may also be supported by the Strasbourg Dhahbi and Shipani judgments which
demonstrate that Art. 6(1) of the Furopean Convention may be considered a relevant
basis for an EU individual to invoke a preliminary reference mechanism, at least in the
procedure before the Member State court or tribunal of a Member State against whose

decisions there is no judicial remedy under national law.

Thirdly, the ‘access to justice’ concept framed by the Lisbon Treaty changes the roles of

the EU courts sufficiently. The Alassini line of reasoning demonstrates that the principle

64 Robert Schutze. From Dual to Cooperative Federalism: The Changing Structure of European Law (OUP 2009) 6-7.
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of loyalty enshrined in Art. 4(3) TEU is becoming more and more important for the
enforcement of EU rights by the Member States’ courts, since this duty of the national
courts is scrutinised in the light of the effective judicial protection principle codified by
Art. 47 of the Charter provisions. This emphasis on national remedies may be seen as the
shift of responsibility for the enforcement of EU Law to the Member States level, reducing
the necessity of Court of Justice intervention and enabling the issues of EU Law to be
resolved closer to the citizens. At the same time, Melki approach demonstrates the crucial
role of the national courts as the key elements of preliminary rulings system set up by Art
267 TFEU, as part of which the former are closely involved in the correct application and
uniform interpretation of European Union law and also in the protection of individual
rights conferred by that legal order. The CJEU becomes an actor shaping the concept of
‘access to justice’ as such, and even the interventions of the Strasbourg system of Human
Rights protection do not seem possible in the light of Opinion 2/13 defensive approach to
the Charter primacy. Art. 47 of the CFREU is of special importance in this regard since
it may serve as a legal basis for formation of the body of the CJEU case-law, favoring more
extensive protection in comparison with the ECHR level in accordance with Art. 52(3)

of the Charter of Fundamental Rights.
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Beck’s Risk Society Theory &
the Demonstration that
Negligent Creation of Risk
Should Constitute Actionable
Damage: A Mesothelioma Case
Study

Faye Edwards

Abstract

Using Ulrich Beck’s Risk Society Theory, this paper argues that the negligent creation of a risk of
mesothelioma should constitute actionable damage in a tort claim. Taking Beck’s risk society model
forward, it is suggested that the common law does not reflect the way modern society deals with situations
of risk. The common law’s focus on tangible damage in negligence liability ignores a more complex reality
in which to be at risk is to have suffered harm. Part I of this paper outlines the current legal position for
claimants whom have been negligently exposed to mesothelioma. Part I interrogates Beck’s theory of risk
society and argues that this provides an explanatory model for the shortcomings in common law. Part I11
examines the notion that being negligently exposed to risk of developing mesothelioma should be
recognised as actionable damage in order to adequately protect mesothelioma victims. The final section
of this paper highlights the potential limitations of the proposal and addresses each in turn, suggesting
ways to overcome them. It is concluded that it is possible in law, and necessary in society, to recognise risk

of developing mesothelioma as an actionable damage.
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I. Introduction

As a general rule, four elements must be proved in a negligence claim under English Tort
Law: duty of care, breach of duty, causation and remoteness of damage. To succeed in a
negligence claim, a claimant must prove that the defendant caused him to suffer an injury,
loss or damage which is ‘tangible’ in nature.! The common law has experienced dramatic
changes in establishing negligence liability in regard to indivisible harm.? Indivisible
harm is harm that cannot be quantified or harm which occurs from a source that is
unknown or unquantifiable. This paper argues that claimants who have been negligently
exposed to asbestos through a breach of duty by their employers, should be able to
establish negligence liability. It is contended that negligently creating a risk of
developing mesothelioma should constitute actionable damage in itself. This paper
applies Beck’s risk society theory to argue that such a doctrinal development would be
consistent with contemporary social attitudes to risk, thereby doing justice to

claimants.?

I1. The Case for Mesothelioma

Mesothelioma is a disease that is entirely unique in nature. First, it is known to be caused
by one single agent (asbestos). Unlike many other forms of cancer, a victim’s negligent
occupational habits, such as smoking tobacco, do not contribute to the risk of developing
the disease. Secondly, mesothelioma can take up to 40 years, post exposure, to develop.
This long incubation period is likely to cause anxiety and stress in individuals that have
been exposed to asbestos and have become aware that they may be at risk of developing
a terminal illness. This psychiatric harm could last for decades, whilst the claimant lives
in fear of the risk materialising into terminal cancer, causing an unimaginably difficult
and reduced quality of life. The median life expectancy for mesothelioma patients is

between 12 and 21 months (depending on the stage of the disease at diagnosis) with only

I Rothwell v Chemical ¢ Insulating Co Ltd [2007] UKHL 39.

2 There has been a shift away from ‘but for’ causation to the ‘material increase in the risk’ approach to
accommodate circumstances where the harm has arisen from more than one cause and the cause is
unidentifiable. See Fairchild v Glenhaven Funeral Services ¢ Ors [2003] 1 AC 32.

3 U Beck, Risk Society: Towards a New Modernity (Sage Publications Ltd 1992).
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20 per cent living beyond two years.* Overall, this paper contends that the idiosyncratic
nature of mesothelioma warrants protection, under the tort of negligence, to allow
individuals who have been negligently exposed to asbestos the ability to claim for the
harm they suffer (and will continue to suffer) through knowledge that they are at risk of

developing a terminal cancer.

While it is beyond the scope of this paper to discuss how the negligent creation of risk
could be applied more broadly, there is nothing to prohibit its application to other types

of illness, with comparable causes and consequences, in the future.

I11. Beck’s Risk Society Theory

Beck’s theory suggests that, in modern society, risks are now such a prominent feature in
everyday life that to be placed at risk is to suffer.’ Being categorised as at risk from
medical harm is to be placed in a liminal category of wellness: not actually ill but not fully
well either.® Consequently, to be at risk is to have suffered damage because the individual
is no longer in the same state of health prior to negligent exposure. Individuals in this
newly developed ‘reflexive modernity’ make decisions based on the interpretation of
risk.” As such, members of society living in this technological frontier interpret reality
through the reduction and avoidance of risk. As it stands, the common law fails to
interpret the reality that exposure to risk is equivalent to suffering actual harm. The
current preoccupation with tangible damage means that societal concern is neglected;
the avoidance of risk is now a fundamental priority to society’s wellbeing and the
common law needs to reflect this. With risk society theory as the foundation of this

paper, it will be illustrated why a revision of the current law is crucial.

4 ‘Mesothelioma Life Expectancy’ (Mesothelioma.com, 2017)
<https://www.mesothelioma.com/mesothelioma/prognosis/life-expectancy.htm> accessed 14 April 2017.
5> Beck (n 3).

® G Mythen & S Walklate, Beyond the Risk Society: Critical Reflections on Risk and Harm Security (OUP 2000),
17.

7 U Beck, W Bonss & C Law, ‘The Theory of Reflexive Modernizaition’ (2003) 20(2) Theory, Culture &
Society 1, L.
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IV. The Current Legal Framework

A brief analysis of recent case law provides a basic understanding of how harm, risk and
liability are interpreted by the courts. It will be illustrated- that the concept of risk is
already being considered under the issue of causation. It is beyond the scope of this paper
to discuss the general causation principles in great depth. However, it should be noted
that if negligent exposure to risk were to be accepted as constituting actionable damage,
the current causation framework would need to be adapted to accommodate this

extension in the law.

In the vast majority of cases, an application of the ‘but for’ test will resolve the question of
causation.® This test demonstrates that ‘but for’ the defendant’s actions, the claimant
would not have suffered the resulting harm. If shown, the defendant will be liable. If the
test cannot be satisfied, no liability occurs. In the case of Barnett v Chelsea ¢ Kensington
Hospital,® a doctor’s failure to examine a patient, who later died, did not satisfy the ‘but
for’ test because evidence showed that even if the doctor had seen the patient nothing

could be done to save him and he would have died regardless.!°

More recent case law has forced the courts to address issues where medical science is
unable to definitively prove the ‘but for’ test in the negative or the affirmative. This is a
particularly prevalent issue in cases concerning dust, asbestos and other unquantifiable
substances, where the consequent harm has more than one potential cause and the exact
cause is unidentifiable." In these cases, where scientific analysis is incapable of proving

the test either way, a different approach to causation has been applied.!?

8 Barnett v Chelsea ¢ Kensington Hospital [1969] 1 QB 428.
® ibid.

10 ibid per Nield L], at 433-434.

1 Fairchild v Glenhaven Funeral Services [2002] UKHL 22.
12 Bonnington Castings Ltd v Wardlaw [1956] AC 613, HL.
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In Bonnington Castings Ltd v Wardlaw (Bonnington),® the claimant contracted pneumoconiosis
by inhaling air containing minute particles of silica during the course of his employment.
There were two potential causes of the claimant’s harm: the tortious dust which should
not have been present in the working environment or the non-tortious dust, which
would have been present ‘but for’ the employer’s negligence in failing to provide an
extractor fan. However, the court held that the claimant only had to demonstrate that
the negligent tortious dust had made a ‘material contribution to his injury’, showing a

clear departure from the conventional strict causation approach.'*

In the subsequent case of McGhee v National Coal Board (McGhee),b the courts went a step
further, blurring the lines of material contribution to injury and material contribution to
risk.'® A material contribution to injury approach is appropriate where a defendant’s
negligence has contributed to the damage suffered, but there are other factors involved
which have also contributed to the resulting harm.”” Consequently, the damage can be
proven to have a direct link to the defendant’s negligence, as in Bonnington. Contrastingly,
a material contribution to a risk of injury refers to an action which simply increases the

probability of risk of injury.

The claimant in McGhee was exposed to brick dust as a result of his work on the brick
kilns. The defendant negligently failed to provide washing facilities for the workers,
forcing the claimant to travel home covered in the brick dust. It was uncertain whether
the resulting harm (dermatitis) was a result of the innocent dust exposure at work or the
exposure traveling home. Here, the House of Lords stated that the increased exposure

had materially increased the risk of harm. Lord Wilberforce stated that, ‘it is a sound

1 ibid.

4 Barnett (n 8).

15 McGhee v National Coal Board [1973] 1 WLR 1.

16 E Knutsen, ‘Ambiguous Cause-in-Fact and Structured Causation: A Multijurisdictional Approach’
(2003) 38 Texas International Law Journal 249, 268.

17§ Green, Causation in Negligence (Hart Publishing 2015), 94.
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principle that where a person has, by breach of a duty of care, created a risk, and injury occurs within the
area of that risk, the loss should be borne by him'® The attitude of the court in McGhee
unequivocally suggests the need for negligent risk creators to be open to liability where
their actions cause harm to others. The only difference in Lord Wilberforce’s statement
to what is proposed in this paper is the suggestion that the claimant needs to have
sustained ‘exactly that injury or disease.”® The case of McGhee was decided in 1973, over
40 years ago. Using Beck’s theory on the progression of risk of harm, and its modern
interpretation within society, we know that risk is now an overwhelming feature in
everyday living. As such, the limitations placed by Lord Wilberforce in 1973, as to the
tangible injury which must have materialised before a claim can be bought by an
individual, is now resolved because of how society now perceives the seriousness of risk;

to be at risk is now to suffer harm.

The idea of increasing a risk was further developed in Fairchild v Glenhaven Funeral Services
(Fairchild).?® In that case, the claimants had contracted mesothelioma after being exposed
to asbestos fibres in the course of their employment. The claimants could not prove
which of the defendant-employers had exposed them to the asbestos fibres which had
caused their cancers, so on the ‘but for test they failed. However, they could prove that
every employer increased the risk that they would suffer from mesothelioma. In other
words, each defendant-employer’s breach of duty increased the chance that the claimants
would contract mesothelioma. The court applied the ‘material increase in the risk’ test

and held the defendant-employers liable.

However, when a risk materialises it causes an outcome; it is no longer a ‘risk’, it has
developed into an actual harm. There may be uncertainty as to what caused that outcome
but it is incorrect to say that if a risk has materialised it has only contributed to the risk

of the outcome - this is merely circular.?! A risk can only be deemed a risk when the

18 McGhee (n15) per L] Wilberforce at 6.

19 ibid.

20 Fairchild (n 11).

2L G Turton, Evidential Uncertainty in Causation in Negligence (Hart Publishing 2016), 190.
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outcome is still prospective. In Fairchild, the claimant’s outcome was known - they had
developed mesothelioma. Consequently, no employer could be said to have increased the
claimants’ risk of harm; the claimants were no longer at risk. The risk had materialised
into tangible harm. Therefore, it is argued that a ‘material increase in the risk of injury’
approach should be applied in cases when the outcome of mesothelioma is still unknown,
but the risk of developing it is very much present. Using this approach, a negligent
exposure to a risk of harm could be actionable damage as the claimant could argue that

their employer has materially increased the risk of injury.

However, in the case of Rothwell v Chemical ¢ Insulating Co Ltd (Rothwell)?? the courts
disregarded risk of future harm as damage. The claimant had been negligently exposed
to asbestos and as a result developed pleural plaques. These do not cause disease on their
own, but are an indicator that the individual is at risk of developing mesothelioma. The
claimant stated that the negligent exposure to asbestos and the subsequent development
of pleural plaques on his lungs caused him stress and anxiety. He was aware that the
presence of plaques was an indicator of potential future harm. It was concluded in
Rothwell that proof of damage is an essential element in a claim in negligence and that
symptomless plaques are not compensable damage. This reasoning was confirmed in the
more recent case of Greenway v Johnson Matthey Plc,?® where the court again refused to allow
pleural plaques or anxiety to be considered actionable damage.?* It is evident that the

proof of tangible harm remains a core component of negligent liability.

A. Satisfying causation

In order to understand cases where there are multiple causes of harm, we need to
understand what a legal cause is. If we take the approach in McGhee, Lord Reid suggested

that the doctrine of causation ‘should be based on the practical way in which the ordinary man’s

22 Rothwell (n 1).
2 Greenway v Johnson Matthey Plc [2016] EWCA Civ 408.
24 ibid, per L] Sales, at 4498.
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mind works in the everyday affairs of life.>> However, when looking at the cause of harm, it is
impossible to ascertain the exact definition. Honoré attempted to illustrate a
straightforward example to show how perceiving the cause of a harm can be very
complicated.?® He developed the idea in his book Responsibility and Fault that the cause of
a given outcome is rather like a recipe.?” For example, when a lit match is dropped and a
fire results, the ordinary man might identify the dropping of the match as the cause.
However, it is just one of several causes including the presence of oxygen and the
presence of a flammable material. Hart and Honor¢ say that the selection of cause
depends on principles that vary “both with the type of causal question at issue and the

circumstances in which causal questions arise.”?®

This simple example can be used to explain the concept of materially increasing the risk.
There are many ingredients, which might contribute to an outcome. When determining
risk under causation, the question becomes, how do we define actionable damage to
satisfy the casual link in a negligence claim? Rather than attempting to identify which
element should be deemed the most significant factor, for the purposes of risk, it could
be argued that the pure presence of risk is enough to be deemed an actionable damage. It
is a straightforward concept that can be satisfied under the ‘but for’ approach. But for ‘A’
negligently exposing ‘B’ to asbestos through a breach of duty, the risk of mesothelioma

would not have arisen.

V. Risk society theory and harm

Beck developed the theory of the risk society theory to account for modern society’s
development of the interpretation of risk. The risk society is defined as, ‘a phase of
development of modern society in which the social, political, ecological and individual risks created by the

momentum of innovation increasingly elude the control and protective institutions of industrial

2 McGhee (n15), per L] Reid, at 5.

26 T Honoré, ‘Responsibility and Fault’ (Hart Publishing 2002).

27 ibid.

28 HLA Hart and T Honor¢, ‘Causation in the Law’ (2" Edn, Clarendon Press 1985), 31.
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society.?® Society’s concerns have shifted from being predominately about naturally
occurring disasters to the impact of globalised and manufactured risks. Beck
acknowledged that ‘risk’ is not a new concept, but anticipated that considerations of risk
will become an increasingly prominent feature of modernity.*® As such, there is a need for a
regime that can control, manage and compensate for risk exposure.?' As a society, we find
risks most uncomfortable when they are placed in the hands of another person. In this
modern era, the law must adapt to the idea that human responsibility is now attached to

risk. People are now seen to both cause risks and be responsible for their minimisation. >

If our social framework is organised around the management and reduction of risk, the
legal framework should be sympathetic to reflect society’s reality and provide a
mechanism to restore the status quo ante when a person has been put at risk. The most
challenging aspect of such theory for law reforms would be how to quantify a risk. The
starting point for quantifying a risk of harm from asbestos exposure would need to stem
from the patient being exposed to an ‘unreasonable risk.” An unreasonable risk could be
taken to mean something which the patient had not consented to or if the individual had
not been protected from the risk adequately. Taking an employee/employer relationship
as an example; if an employer fails to adequately discharge this duty to warn and protect
their employee, then the employer will be held to have put their employee at an
unreasonable risk of harm, namely mesothelioma. This risk would then give rise to

actionable damage in a negligence claim.

VI. The need for legal reform

The idea that negligence liability can depend entirely on the effect of risk exposure rather

than tangible damage is not new. In the American case Norfolk ¢ Western Railway Company

29 Beck (n 3), 72.

30 ibid, 48.

31 DSL Jarvis, ‘Theorizing Risk: Ulrich Beck, Globalization and the Rise of the Risk Society’ National
University of Singapore (unpublished), 11.

32 Mythen & Walklate (n 6), 12.
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v Ayres, > employees had been exposed to asbestos and subsequently suffered from fear
and anxiety from the knowledge that they could develop mesothelioma in the future. The
Supreme Court’s decision allowed the recovery of damages to the claimants despite Lord
Justice Kennedy stating that the ‘plaintiff's suits are causatively weak.?* The Court
allowed the claimants to seek damages for fear of cancer as an element of the claimants’
asbestosis-related pain and suffering. However, the claimant had to prove that his alleged
fear was genuine and serious and that the fear of cancer derived from his current physical

injury.®

When the courts interpret risk, they need to take into account the seriousness of risk
and its distinctive difference to any other type of ‘danger’. Beck argued that risk is an
altogether different jeopardy for human kind from the naturally occurring hazards
society was once concerned with.3® Therefore, the idea of hazards and risks can be
differentiated. Hazards are not based on decisions; they are naturally occurring and are
things to be avoided. Risks, on the other hand, are man-made. Industrial society is
responsible for the manufacture or construction of risks. Subsequently, this creates a
need for social risk management to accommodate for the rules in relation to
accountability, responsibility and compensation.? Beck described this type of risk as
‘manufactured uncertainty.”® In relation to asbestos, it is society’s manipulation of the

material that has led to risk of harm as a consequence.

Another key argument highlighted in Beck’s work, is that risk could be seen to induce
control, therefore the greater the risk, the greater the need for control-liability.?® Beck
argued that a feature of public policy in a risk society is the impulse towards future-

proofing.*° Since modern societies are becoming more aware of the consequences of risks,

3 (2003) 538 US 135.

3 ibid, 171-172.

3 ibid, 157-159.

36 U Beck, ‘From Industrial Society to the Risk Society: Questions of Survival, Social Structure and
Ecological Enlightenment’ (1992) 9 Theory, Culture and Society 97-123, 98.

% ibid, 98.

38 U Beck, ‘Politics of Risk Society’ in ] Franklin (ed), ‘The Politics of Risk Society’ (Massachusetts 1998), 12.
3 Beck (n 3), 6.

40 ibid, 34.
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the minimisation of future harm has gradually become an overwhelming objective. This
can be seen across all areas of health. For example, section 2 of the Health Act 2006
introduced a ban on smoking in public premises to prevent other individuals being at
risk of developing cancer.*! The idea that society should implement mechanisms to

eliminate future damage is clearly important.

Honoré comments that liability should be imposed on those who, by intervening in the
world, have changed the course of events for the worse.*? If an employer negligently
exposes an employee to asbestos, the harm they suffer, although not tangible, is still
identifiable harm. These individuals might suffer from anxiety and stress arising from the
knowledge that they are at risk of developing a terminal illness. They may also spend
time and money on preventative health care to reduce the risk of them contracting
mesothelioma in the future. Applying Honoré, if an individual has been exposed to a risk
of mesothelioma, then that employer has changed the course of that individual’s health
for the worse since their physical and mental health will subsequently deteriorate as a

direct result to the exposure.

In 2014, a peer-reviewed paper suggested that the judges’ categorisation of pleural
plagues as ‘asymptomatic’ or ‘symptomless’, in Rothwell, was erroneous.** The research
identified that ‘the presence of pleural plaques is associated with a small but statistically
significant mean difference in lung function.” In 2015, the authors clarified that they
found a ‘significant 2-49% decrements in lung function in people with pleural plaques as
compared to other asbestos-exposed people without such abnormalities.** Clearly,

pleural plaques can and do adversely impact on lung capacity hence, therefore should

4l Health Act 2006, s.2.

42 Honoré (n 26), 120.

4 T Kopylev and others, ‘A systematic review of the association between pleural plaques and changes in
lung function’ (2014) Occupational and Environmental Medicine <http://group.bmj.com/group/rights-
licensing/permissions> accessed 24 April 2017.

# 1 Kopylev and others, ‘Author’s response: A systematic review of the association between pleural
plaques and changes in lung function’ (2015) 72(9) Occupational and Environmental Medicine 685.
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constitute as an actionable damage.® Scotland* and Northern Ireland*” have taken
actions to restore the right of redress for pleural plagues sufferers, it is time for England

and Wales to do the same.

VII. Critique of such a Proposal and Solutions to its Limitations

While the proposed reform would be undoubtedly beneficial to our current legal
framework, it is not entirely without limitations. Potential concerns which may be raised
include: whether risk is deserving of compensation; the fair amount of compensation for
claimants; whether Beck’s risk society theory can provide enough basis to support such
a legal reform; and finally, whether the proposal is compatible with statute. This section

addresses each point in turn and presents a series of solutions.

A. Risk as Actionable Damage

In relation to the negligence doctrine, the word ‘damage’ is rarely addressed by courts
and lacks a clear definition, highlighting one of the difficulties with accepting risk as a
damage.*8 Turton argues that a problem in accepting a risk of harm constitutes damage
is that it is difficult to say why a risk has value and what that value is.*> However, just
because it is hard to quantify the value of a risk should not mean that the courts refuse
to attempt to do so and give rise to liability where an employer has been ultimately
negligent. Since the introduction of the Compensation Act 2006, patients suffering from
mesothelioma have been able to claim damages for their injuries. The Act reversed the

effects of the Barker v Corus (Barker)>® ruling. In Barker, the court ruled that where there

4 ‘The Pleural Plagues Controversy’ (British Asbestos Newsletter 2015)
<http://www.britishasbestosnewsletter.org/ban98.htm#20> accessed 14 April 2017.

6 ‘Supreme Court upholds Scottish pleural plaques compensation law’ (Out-Law.com 2011)
<https://www.out-law.com/en/articles/2011/october/supreme-court-upholds-scottish-pleural-plaques-
compensation-law/> accessed 24 April 2017.

#7 Northern Ireland’s Assembly passed the Damages (Asbestos Related Conditions) Bill NI (2011) which
restores the right to claim compensation for pleural plaques up to £15,000 in damages.

48 J Stapelton, ‘The Gist of Negligence: Part 1 Minimal Actionable Damage’ (1988) 104 Law Quarterly
Review 213, 213.

# Turton (n 21) 197.

>0 Barker v Corus UK plc [2006] UKHL 20
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are multiple employers, they are not jointly liable for the damage. The damage was to be
apportioned among those responsible for the wrongful exposure according to their
degree of contribution to the chance of a mesothelioma diagnosis. Under the
Compensation Act 2006, a person who has been diagnosed with mesothelioma, as a
result of negligent exposure, shall be able to claim damages from any employer or agent
regardless of whether that person has been negligently exposed to asbestos by any other
employer or agent. Whilst it may be argued that this heavily focused claimant based
approach will provide necessary relief to asbestos victims, the Act provides no
mechanism to challenge the liability of those who put individuals at risk of harm.
Individuals who have been exposed to asbestos and are therefore victims of exposure, are
unable to seek relief due to the lucky fact that they have not been diagnosed with
mesothelioma (yet). However, these individuals should be included in the concept of
harm given that they are aware they have been exposed to the risk and have to continue
with their daily lives with the possibility that they are awaiting diagnosis of a terminal

illness.

Finkelstein took a more claimant-based approach focusing on the concrete and proven
effects that exposure to the risk of harm can create.”' She argued that preventative
medical care will need to begin and this will subsequently lead to an increase in the cost
of health and or life insurance. The cost of medical care and the monitoring of the
claimant’s health due to a negligent risk exposure should constitute damage because it

aftects the individual’s objective level of welfare.>

Whilst some have argued that a small risk should not give rise to liability, in a modern
society, being negligently put at risk of harm is to have suffered harm, regardless of the
size of the risk. As Beck envisaged, society is now living on high technological frontier
and we interpret reality through the reduction and avoidance of risk. Human
responsibility is now attached to risk and people are seen to cause risks and be

responsible for their minimisation. Therefore, it is not justifiable to excuse someone for

3 C Finkelstein, ‘Is Risk a Harm?” (2003) 151 University of Pennsylvania Law Review 963, 971.
32 ibid, 993.

84 EDWARDS, F



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

negligently creating a risk merely because the risk is small. Every person has the same
right as any other to live a life in accordance with the risks they are willing to accept.
Therefore, every person should be able to claim against the risk of harm of mesothelioma

if they have been negligently exposed to the risk of contracting it.

B. Quantum of Damages

Another potential limitation of the proposal is that claimants may only receive a small
amount in compensation. There are several reasons for this. First, the administrative
costs of calculating both the claimant’s background risk and the negligent exposure risk
are likely to be astronomically high. Second, there might be overwhelming volume of
claimants that would come forward, creating a floodgate effect. It would be impractical
to assume that employers are able to compensate all of them if the value of damages were
too high. Tt could be argued that this limitation does not fit with the goals of corrective
justice, as redressing the moral imbalance for wrongdoing may not be fully met.>
Claimants are likely to want to receive damages for the mental and/or physical suffering

that they have experienced as a result of the exposure to risk.

In reality, it is submitted that it is highly unlikely that asbestos victims primary concern
will be with the quantum they receive from bringing a claim. In accordance with Beck’s
theory, it is the idea that human responsibility is attached to risk creation and
management. It is the human element which forms the thrust behind a claim, to hold the
perpetuator accountable for the harm that has been suffered. In other words, a claim
under risk of harm would form the basis of ‘human accountability’ for a ‘human created’
risk of harm. Asbestos is a material which has been industrialised, adapted and modified
for man-made gain and therefore human responsibility will always be attached to it. The
amount of money that claimants could expect to recover is irrelevant for the purposes of

accountability.

> E Knutsen, ‘Ambiguous Cause-in-Fact and Structured Causation: A Multijurisdictional Approach’
(2003) 38 Texas International Law Journal 249, 276.
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C. Shortcomings in the Risk Society Theory

A further limit is that the risk society theory offers only a partial explanation for the
concerns over causation. As stated by Stapleton, it is impossible to develop a distinctive
theory in the law of tort that does justice to ‘the rich detail of doctrine.”>* The common
law is the culmination of years of judicial precedent, and although ideas like Beck’s are
able to provide a fresh perspective on the legal framework, the risk society theory cannot
solely provide the answers to the problems with the doctrine of causation.® What the
theory does provide is the social reality of perception of risk. Use of such theory as a basis
for law reform might generate a floodgate effect of claims as the proposal would, in
essence, allow more claimants to bring forward a claim against those who have

negligently exposed them to asbestos.

Although a floodgate effect is possible, however, the reform would only apply in a niche
area of law specifically for a niche target of claimants. Whilst in practice many
individuals might have been exposed to asbestos, the amount of people who are aware of
the exposure might be much lower. Individuals whom are not subjectively aware of their
risk of harm, even though there may be a risk of harm, would not be able to claim
damages. This is because it is the subjective knowledge of the risk of harm which causes
the harm itself. Therefore, the only possible claimants under the proposed law reform are
those whom have been negligently exposed to asbestos and are aware that they are at
risk of developing mesothelioma. The risk of mesothelioma itself is enough to constitute
the harm because of its deadly effect on the body with a mere 10 per cent of all patients

surviving three years post diagnosis.”

>* J Stapleton, ‘Evaluating Goldberg and Zipursky’s Civil Recourse Theory’ (2006) 75 Fordham Law
Review 1529, 1559.

% J Fanning, “Risk Society” and the Duty of Care in English Law’ in B. de Vries and ] Fanning, Law in the
Risk Society, (Eleven: Amsterdam, forthcoming), 40.

% ‘“Mesothelioma Stats & Facts’ (Asbestos.com, 2017) <https://www.asbestos.com/mesothelioma/>
accessed 19 April 2017.
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D. Compeatibility with Statute

A final concern is how the reform would be compatible with statute.’” In Cartledge v E
Jopling ¢ Sons,’® the claimants had contracted pneumoconiosis due to their negligent
employers. However, before the workers developed symptoms and were alerted to the
fact that they were injured, the inflexible statutory time limit for bringing a claim had
expired. The House of Lords were compelled to conclude that there was no redress in
damages for the claimants. In cases of risk of developing mesothelioma as actionable
damage, the issue relates to when the limitation period should commence. If it
commenced too early, then claimants who were exposed to risk but were not aware of
this risk may fail in establishing a claim even though their employer was negligent. On
the other hand, if the time period commenced too late, it may give claimants an

unreasonable amount of time to decide whether or not to bring a claim.

The most obvious solution to ensure the proposal is compatible with statute is to start
the limitation period when the claimant was aware that they were at risk of harm as
oppose to when the risk of harm actually occurred. This would provide each claimant

with a fair opportunity to seek redress upon knowledge of the risk of harm.

VIII. Conclusion

In today’s industrialised era, a floodgate of risks has emerged (and will continue to
emerge) that have completely changed the relationship between society and risk. Since
the advancement of technology and science, many modern-day risks are managed and
regulated by third parties, such as employers. As such, it is submitted that the negligent
creation of risk of developing mesothelioma should lead to accountability and a legal
mechanism must be implemented to ensure those risks are being monitored and

prevented effectively.>

57 Limitation Act 1939 s 2, now Limitation Act 1980.
58 [1963] AC 758.
% Jarvis (n 31), 11.
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The current law’s reluctance to recognise risk as a form of actionable damage is a
miscarriage of justice which needs to be addressed. Given that our social framework is
organised around the management and reduction of risk, the legal framework should be
bold in reflecting society’s reality. Risks alone can, and do, cause mental and physical
harm. Forcing an individual to live in fear of the materialisation of a life-threatening
illness, without any avenue for redress, is wholly unjust. In short, the time has come to
redefine the damage requirement in negligence liability to recognise risk as an actionable

damage and to restore corrective justice-based liability in mesothelioma claims.

88 EDWARDS, F



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

The Negotiation of Death: End-
of-Life Decision-Making in
England and the Netherlands

Hannah Louise Hirst

Abstract
“The long habit of living indisposeth us for dying.” — Thomas Browne.

Whilst this quote might hold true for most of us, some people would rather die than live in a twilight world
of terminal illness with no prospect of recovery. In the UK, assisted dying is currently prohibited under
the Suicide Act 1961 and euthanasia is considered murder under English law.! This paper aims to criticise
the shortcomings in our present law in relation to end-of-life decision-making. From a rights-based
argument, all people should have a right to die because death is a private matter which brings no harm to
others, hence the state should not interfere. Individual autonomy and dignity should be respected if a
competent adult expresses a clear wish to die. Considering utility, allowing people to die voluntarily may
free up scarce health resources to save others who want to live longer. Yet from a care ethics perspective,
death might not be a bad thing for terminally ill patients who are suffering tremendously to remain alive.
To some extent, the prohibition on assisted suicide reflects a discriminatory attitude toward disabled
people who could not commit suicide due to their disability. Therefore, this paper proposes that the UK
law should mirror the Dutch law in legalising voluntary euthanasia and assisted suicide, to respect

human rights and individual autonomy, and to encourage a safer and more efficient healthcare delivery.

! Suicide Act 1961.
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I. Introduction

Futhanasia refers to the termination of life to relieve the suffering of patients who are
diagnosed with incurable or extremely painful diseases.? Voluntary euthanasia refers to
ending the patient’s life at his or her request, while involuntary euthanasia means ending
the patient’s life when the individual is incompetent to consent or has made no prior
decision.’* Euthanasia in either form is considered as murder under the common law.
Assisted suicide refers to any act which intentionally helps another to commit suicide. It
is a criminal offence by virtue of s.2(1) of the Suicide Act 1961,* punishable by up to 14
years’ imprisonment. The focus of this article will be on assisted dying, which is a

compendium which refers to voluntary euthanasia and/or assisted suicide.

As of 2016, euthanasia is only legal in the Netherlands, Belgium, Colombia, and
Luxembourg, while assisted suicide is legal in Netherlands, Switzerland, Germany,
Japan, Canada, and several states in America. Netherlands has been chosen as a model for
comparison studies because it has the most liberal “right-to-die” laws, permitting both
euthanasia and assisted suicide. This paper proposes that the UK should reform its law
to mirror Dutch law, to protect human rights and patients’ autonomy, and to encourage
a safer and more efficient healthcare delivery. An examination of the current UK legal
position will be set out. This will be followed by a discussion of the ban on positive acts,
and the difficulties in ascertaining passive acts. The overall impact of these distinctions

will be examined. A submission to reform of Dutch law will be made.

I1. The Current Legal Position

It shall be noted that all adults are presumed to have the necessary capacity to consent
to medical treatment, under s 1(2) of the Mental Capacity Act (MCA) 2005.%> A brief

discussion on capacity is relevant as this paper evaluates the legality and ethical of

2 P Lewis, Assisted Dying and Legal Change (Oxford: Oxford University Press, 2007) 5.
3 ibid.

* Suicide Act (n 1), s2(1).

> Mental Capacity Act 2005, s1(2).
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shortening the lives of adult patients, both with and without the capacity to consent.
The test for incapacity is a two-part test found under s 1(2), MCA 2005.° First, the
patient must suffer from some form of “impairment or disturbance of the mind”,” be it
temporary or permanent.® Second, this ‘impairment’ must disallow a person from making
the decision himself.° Decision-making refers to the ability to understand the
information relevant to the decision, retain, use and weigh that information, or to
communicate the decision (by talking, using sign language or any other means).! If the
test is satisfied, the incapacitated person may be lawfully treated in his or her best

interests.

Although death is a mystery to all living persons, no school of thought should allow a
peculiar cruelty or inhumanity to be attached to the subject of death.!! In the UK,
biological survival is placed as first order,'> while all other considerations including
personality, dignity, well-being and self-possession take second place.® This paper
strongly disagrees with such proposition, as it contravenes fundamental human rights
guaranteed under the Furopean Convention on Human Right (ECHR).!* The relevant
rights include Art 8 ECHR (the right to a private and family life),”>Art 3 ECHR (the right
to freedom from torture and inhuman or degrading treatment),!® and Art 14 ECHR (the
prohibition of discrimination against disability).!” These rights are fundamental to end-
of-life decision-making because unlike abortion or embryo manipulation, assisted dying

is not about balancing the right of an entity incapable of defending itself against the

¢ ibid.

"BMA, ‘Consent to Treatment-Adults who Lack Capacity’ (BMAorguk 2016)
<https://bma.org.uk/advice/employment/ethics/medical-students-ethics-toolkit/7-consent-to-treatment-
lacking-capacity> accessed 1 January 2017.

8 ibid.

° MCA (n5), s3(0).

10 ibid.

I RH Tur, 'Legislative Technique and Human Rights: The Sad Case of Assisted

Suicide’ (2003) 2(12) Criminal Law Review 11.

12 T Fletcher, To live and to die: When, Why, How (1% edn, Springer 1973) 133-122.

B ibid 9.

4 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on
Human Rights, as amended) (ECHR), incorporated into UK domestic law by virtue of the Human Right
Act 1998.

15 ibid art 8.

16 ECHR (n15) art 3.

7 ECHR (n 15) art 14.
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rights of others.!® After all, death is a private matter which brings no harm to others, the

state should not interfere with a private decision.

In Pretty,” the House of Lords found that Art 8 was directed to the protection of personal
autonomy when the person was alive but did not confer a right to decide when or how
to die. In Purdy,” the European Court of Human Rights rejected this argument and
reasserted the importance of respecting the right to private life under Art 8 ECHR.?
However, these cases must be distinguished because Pretty was seeking an immunity
from prosecution for her husband if her husband were to assist her to die, whereas Purdy
was seeking an open disclosure of the criteria that the DPP would consider in deciding
whether or not to prosecute. A prosecution policy for assisted suicide was published
after Purdy , which made clear that those who acted out of compassion are unlikely to
face prosecution, unless it is found that they forced the victim into killing themselves or

sought to profit from their death.?

The battle between protecting patient’s autonomy and the sanctity of life continued in
the case of Nicklinson.”” Tony Nicklinson had been left paralysed and virtually homebound
since suffering a catastrophic stroke in 2005. He sought a declaration from the High
Court and later the Supreme Court to allow the lawful termination of his life by a doctor.
Dismissing the case, the Supreme Court unanimously held that the question whether to
impose a general ban on assisted suicide lay within the margin of appreciation of the

UK.2* Whether the law is incompatible with Art 8 ECHR is a domestic question for the

18 Dr C Draghici, ‘The Blanket Ban on Assisted Suicide: Between Moral Paternalism and Utilitarian
Justice’ (2015) EHRLR 3, 286-297.

19 Pretty v Director of Public Prosecutions and Secretary of State for the Home Department [2001] UKHL 61,[2002] 1
AC 800. This argument was rejected by the European Court of Human Right in Pretty v United Kingdom
(2346/02) [2002] EHRR 423 at [67].

20 R (on the application of Purdy) v Director of Public Prosecutions [2009] UKHL 45, [2010] 1 AC 345.

2 ibid 15.

22 Director of Public Prosecutions, 2010, ‘Policy for Prosecutors in Respect of Cases of Encouraging or
Assisting Suicide’ (CPS 2010)
<htep://www.cps.gov.uk/publications/prosecution/assisted_suicide_policy.html> accessed 30 April 2017.
ibid 3.

2 R (on the application of Nicklinson and another) v Ministry of Justice [2014] UKSC 38, [2015] AC 657.

2 ibid [66], [154], [218], [267], [339].
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national court to decide. A division arose between the Supreme Court Justices in
deciding whether it was beyond the wit of the courts to devise a process for certain
individuals to access to assisted dying. In the end, the majority concluded that
Parliament and not the courts, is best placed to decide on this issue considering its
potential ethical, practical and social implications. Notwithstanding this responsibility,
Parliament had failed to uphold public opinion in respecting human rights and individual
autonomy.” According to Lord Falconer’s report on assisted dying” and the House of
Lords’ Assisted Dying Bill?, Parliament refused to legalise assisted dying due to public
policy reasons, citing the slippery slope argument. It was argued that to permit assist
dying on the basis of respecting patient’s autonomy would lead to a floodgate of assisted
dying where a patient is not suffering.?® It is submitted that this is a flawed argument as

it lacks evidence to turn speculative concerns into well-grounded likelihoods.?

I11. Positive Acts to End Life

At present, the UK law draws a distinction between positive acts (acts) and passive acts
(omissions) to bring about a patient’s death.*® The distinction lies in the difference
between active and passive euthanasia. Voluntary euthanasia is where a person makes a
conscious decision to die, and asks for help to do this. Depending on the circumstances,
voluntary euthanasia will usually be considered voluntary manslaughter. On the other
hand, involuntary euthanasia usually constitutes murder, as it involves the killing of a
person against their expressed wishes. Lord Neuberger in Nicklinson highlighted the
moral and legal boundary between euthanasia and assisted suicide, which centered on

personal autonomy.?! Where the death is caused by a third party, it is legally wrong. But

2 Ipsos, ‘Poll Conducted for the Economist' (Assisted Dying Research 2015) <https://www.ipsos-
mori.com/Assets/Docs/Polls/economist-assisted-dying-topline-jun-2015.pdf> accessed 1 January 201.
% The Commission, ‘The Commission on Assisted Dying’ (Demo 2011)
<https://www.demos.co.uk/files/476 CoADFinalReport.pdf?1328113363> accessed 25 December 2016.
77 ibid 3.

28 C Cleary, ‘From ‘Personal Autonomy’ to ‘Death-On-Demand: Will Purdy v DPP Legalise Assisted
Suicide in the United Kingdom?" (2010) 33(2) Boston College International and Comparative Law
Review’, 289, 302.

2 DW Brock, ‘Voluntary Active Euthanasia’ (1992) 22(2) The Hastings Centre Report 10-22.

30 Re B (Adult: Refusal of Medical Treatment) [2002] EWHC 429 (Fam), [2002] 2 AER 449.

31 Nicklinson (n 24) [95].
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if the death is carried out by the patient, it is morally right through the exercise of

personal autonomy.>?

A. Positive Acts of Killing by Healthcare Professionals

Between 2015 -2016, there was a recorded 5.6% increase in the number of deaths
registered in the UK. This amounted to the largest annual percentage increase since 1967-
1968, when a 6.3% rise was recorded.?® These statistics are inevitably a result of a
population increase, in both size and age as people are tending to live longer. This has
placed extra strain upon the various responsible bodies legally regulating end-of-life
decision-making (i.e. DPP, CPS and NHS). In terms of UK healthcare delivery, the surge
has undoubtedly had an impact on healthcare professional’s workload and NHS
expenditure.3* Seale recorded that 63% of patients’ deaths to involve some form of end-
of-life decision-making by medical practitioners.® Price revealed that 32.8% of
treatments administered to alleviate pain or undesirable symptoms had a life-shortening
effect.’® In light of the above, this vast area of medical intervention requires more robust
legal measures. A failure to address this would provide leeway for healthcare
professionals to commit gross human rights atrocities,” and a multitude of criminal and
civil offences against their patients.*® The current state of law suggests that healthcare
delivery in the UK is in a dangerously debilitated state. This could be attributed to the
added responsibilities placed upon healthcare professionals to care for an ever-increasing
patient intake and some patients are forced into intolerable physical and psychological

suffering with no option to hasten their death.

32 ibid.

33 Office for National Statistics, ‘Deaths registered in England and Wales: 2015 (Onsgovuk 2016)
<https://www.bma.org.uk/advice/employment/ethics/medical-students-ethics-toolkit/7-consent-to-
treatment-lacking-capacity> accessed 25 December 2016.

3% Royal College of Physicians, ‘Underfunded Underdoctored Overstretched: The NHS in 2016 (Mission
Health 2017) <https://www.rcplondon.ac.uk/tile/4567/download?token=tNXd3fID> accessed 17 January
2017.

3 C Seale, ‘End-of-life Decisions in the UK Involving Medical Practitioners’ (2009) 00(1-7) Palliative
Medicine 5.

36 D Price, ‘What Shape to Euthanasia after Bland? Historical, Contemporary and Futuristic
Paradigms’ (2009) 125(142) Law Quarterly Review 5.

37 ibid 18.

38 Offences Against the Person Act 1989, s47, s38.
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It is submitted that the prohibition on positive acts does not work in practice. Under
criminal law, if a healthcare professional deliberately hastens the death of his/her patient,
their positive act satisfies the actus reus (proof of conduct) and mens rea (an intention
to kill or cause grievous bodily harm) for murder. * In theory, the law is skewed against
healthcare professionals because they are barred from claiming that their positive act was
one of compassion despite the profound harmful emotional toll on the involved
physicians.** While in practice, however, many healthcare professionals escape liability
because the evidential burden of proof requires that the defendant's conduct

“contributed significantly”# or amounted to a “substantial cause of the patient’s death”. 4>

The causal link between the action of the healthcare professional and a patient’s death is
undoubtedly the most crucial and yet difficult element in securing a criminal conviction.
In R v Carr,” Dr Carr could not be prosecuted for murder despite injecting his patient
who had been suffering from inoperable lung cancer with a lethal dose of
phenobarbitone. This was because it could not be proven beyond reasonable doubt that
Dr Carr’s patient had not died from natural causes. Due to the inherently ambiguous
nature of such cases (i.e. most patients are already suffering from a life-threatening
illness), it is submitted that it is futile for the law to place such an emphasis on causation.
Alternatively, UK law could learn from the ethical and public considerations from the
Netherlands. In mirroring Dutch law, UK reforms could account for healthcare
professionals who abuse assisted dying laws via a multistage prosecutory system. Under
such a system, the Principal Prosecutor shall attain the burden of proving the criminal
liability if a Regional Committee (consisting of a physician, legal expert and

philosophical expert) outlaws a case for reasons inclusive of the prerequisites for a

3 K Raus, ‘Is Continuous Sedation at the End of Life an Ethically Preferable Alternative to Physician-
Assisted Suicide? (2011) 11(32-40) The American Journal of Bioethics 5.

40 ibid 35.

4 E Jackson, Medical Law; Text, Cases and Materials (3 edn, Oxford Publishing 2013), 873.

#2 ibid.

# Rv Carr (The Sunday Times, 30 November 1986).
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meaningful life.#* Such a reform would help solve the UK’s current legal limbo and lack

of self-determining options.

Furthermore, the attitude of judges toward healthcare professionals charged with
murder is insolent to the law and undeniably biased, posing a stark contrast to non-
professional defendants charged with an identical crime.* In summing up the case of Rv
Moor,* Justice Hooper commented that Moor was “a man of excellent character who
takes time on his day off to tend to a patient ends up with this charge”. 4 Despite the
acquittal, Moor was inappropriately suited to a defendant charged with injecting a lethal
dose of diamorphine into an 85-year old vulnerable patient. 48 The above clearly
illustrates the disparity between UK legal rule (that life cannot be lawfully
extinguished)*® and healthcare professionals complying with a patient’s request to end

life has never been convicted of the full offence of murder’.>°

While this paper appreciates a need for criminal measures mainly to prevent heinous
perpetrators alike to Harold Shipman® from striking again, a reform in the law is urgently
called for to prevent another patient, alike to Dr Carr’s®> and Dr Cox’s,> from meeting
such an undignified end. Empirical data provided by Helga Kuhse>* suggested that if UK

law mirrored Dutch law, incidences of non-voluntary euthanasia would actually reduce

4 Termination of Life on Request and Assisted Suicide (Review Procedures) Act 2002 (NL), Chapter III,
Art 3(2).

4 BBC, ‘Great Ormond Street Children's Hospital 'fake doctor' escapes jail sentence’ BBC (BBC News, 27
March 2017) <http://www.bbc.co.uk/news/uk-england-dorset-39405779> accessed 25 December 2016.

4 [1991] 3 All ER 670, [1991] 3 All ER 670 and Dr Moor (HC, 11 May 1999).

47 ] Herring, Criminal Law (1** edn, Palgrave 2015) 80.

48 M Branthwaite, ‘Ethical problems in respiratory care: the role of the law’ (2001) 56(1) PubMed 78-81.
49 ReInglis [2010] EWCA Crim 2637, (2011) 1 WLR 1110.

% ibid 40, 80.

3! BBC, ‘Harold Shipman: The killer doctor’ (BBC News, 13 January 2004)
<http://news.bbe.co.uk/1/hi/uk/3391897.stm> accessed 14 December 2016.

32 K Marks, ‘Death case doctor tells of harrowing year on remand: Hospital consultant faces continuing
uncertainty over professional future after judge imposes a suspended jail sentence for lethal injection’
(The Independent, September 1992) <http://www.independent.co.uk/news/uk/death-case-doctor-tells-of-
harrowing-year-on-remand-hospital-consultant-faces-continuing-uncertainty-1552854.html> accessed 11
January 2017

5 Ry Cox [1982] 75 Cr App R 291, [1983] Crim LR 167

>+ H Kuhse, ‘End-of-life decisions in Australia medical practice’ (1997) 44(166) Medical Journal of
Australia, 191.
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as “non-voluntary euthanasia is five times more common in Australia, where euthanasia
isillegal than itis in the Netherlands.” This is primarily because “Australian doctors fail
to discuss the decision to hasten death with the patient herself, or to seek her consent,
in comparison to their Dutch counterpart.”® In light of Kushe’s data, a new UK body of
clear written rules allowing a physician to perform euthanasia in controlled
circumstances would grant better security to healthcare professionals. In addition, such
openness would also promote a better relationship between the NHS and the public

which has been tarnished since the Alder Hey Scandal> and the Bristol Heart Scandal.>®

B. The Doctrine of Double Effect

The doctrine of double effect allows doctors to do all that is proper and necessary to
relieve pain and suffering, even if the measures he takes may incidentally shorten life,>
or if the mens rea for murder is present.®® Medical practitioners can escape liability
provided their acts (such as administering an injection) or omissions (such as failing to
provide life-saving) were accorded with the duty to relieve pain or suffering.®! However,
a primary criticism of double effect is that it relies on a distinction between foresight and
intention. Previously in R v Moloney, the House of Lords distinguished foresight from
intention, stating that a foresight of death did not mean an intention, it was merely
evidence to take into account. ® The case of Woollin ruled that a consequence foreseen as

virtually certain is intended.®® This uncertainty was observed in Re A, where it was held

> ibid.

% ibid.

3 CPS, ‘The Redfern Inquiry into Human Tissue Analysis in UK Nuclear Facilities Report’ (The Redfern
Inquiry 2010)
<hteps://www.gov.uk/government/uploads/system/uploads/attachment_data/file/229155/0571_i.pdf>
accessed 16 January 2017.

38 The Bristol Royal Infirmary Inquiry, ‘The Report of the Public Inquiry into children’s heart surgery at
the Bristol Royal Infirmary 1984-1995 (Learning from Bristol, 2001)

<http://webarchive nationalarchives.gov.uk/20090811143745/http:/www.bristol-

inquiry.org.uk/final report/the_report.pdf> accessed 16 January 2017.

3 Rv Adams [1957] Crim L R 365.

50 Ry Woolin [1999] 1 AC 82.

6 P Allmark and others, ‘Is the doctrine of double effect irrelevant in end-of-life decision-making? (2010)
Blackwell Publishing Ltd Nursing Philosophy, 11, 170-177, 173.

62 [1985] AC 905, [1985] 2 WLR 648.

& Woollin (n 62).
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that following Woollin,* the surgeons foresaw the weaker twin’s death, therefore
intended to kill. As such, when clinicians decide to relief pain thereby shorten life, they
could be taken to intend the consequences of bringing about death. Nevertheless, the
doctrine of double effect remains relevant as Woollin only entitles juries to find intention,
but does not compel them to do so.® On the other hand, Wilkinson questioned the
practical impossibility of finding out what is intended and what is not. % It becomes
apparent that apart from the doctor, no one can read their thoughts when a particular
course of treatment is chosen.®” In light of such hindrances, the doctrine of double effect
allows euthanasia to operate unregulated by smuggling it through the back door.®® Thus,
legal reforms should be made to mirror the Dutch Penal Code’s to openly allow

euthanasia to be exercised under due care.

C. Positive Acts of Killing Motivated by Familial Love

The defence of diminished responsibility (DR) operates as a partial defence reducing the
offence of murder to manslaughter by virtue of s.2(1) Homicide Act 1957,%° as amended
by the Coroners and Justice Act 2009.7° The defence of DR arises when a person is shown
to be suffering from an abnormality of mental functioning which in turn substantially
impairs his/her ability to think and act. It is submitted that the current UK law is in a
state of hypocrisy as the defence of DR frequently overrides the common law’s strict
prohibition on the murder when the reason for killing is done by next of kin out of

familial love.

64 [2000] 1 FLR 549, 555.

6 P Allmark, ‘The Principle of Double Effect and Terminal Sedation’ (2001) 9 Medical Law Review 41-53.
% W Stephen, ‘Palliative Care and the Doctrine of Double Effect’ in Michael Johnson (ed), Dying, Death
and Bereavement (Sage: London 2000) 10.

T E Quill and others, ‘The Rule of Double Effect-A Critique of its Role in End of Life Decision-making’
(1997) 337(1768) New England Medical Journal.

o8 ibid.

¢ Homicide Act 1957, s2(1).

70 Coroners and Justice Act 20009.
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In agreement with Dell, 7' this paper argues that DR negates “a total lack of mental
disorder”,” and justifies actions wholly motivated by compassion, as seen in Downes,”
where judges have been critical of pursuing murder charges under compassionate
circumstances.™ In Gilderdale,” the mother injected her paralysed adult daughter with
morphine was not guilty of attempted murder and only received a 12-month sentence
although she pleaded guilty to assisted suicide. In Cook,”® the husband’s plea of guilty to
manslaughter on the grounds of DR was accepted as he acted on love and affection in
carrying out his wife’s dying wish. Ost argues that the Courts clearly showed sympathy
when dealing with family members who were faced with tremendous pressure to kill
their loved ones to relieve their suffering.”” This sympathetic approach is also dependent
on the fact that the victim has attempted to commit suicide herself,” she possesses a ‘do-
not-resuscitate order’,”® or has voluntarily sought assistance for such facility.® In 20009,
the Law Commission proposed that mercy killing should be covered by DR, but this

suggestion was ultimately rejected.®!

In this aspect, the Dutch law is a good model to follow. The Netherlands allows assisted
suicide to be conducted in a controlled environment through lawful means if it is
motivated by genuine compassion or familial love. Such reforms would shift the UK law’s

focus from motive and intent to a patient’s actual condition and personal liberty.® This

S Dell, ‘The mandatory sentence and Section 2’ (1986) 12(28) Journal of Medical Ethics 18-23.

72 ibid.

73 CPS, ‘No charges following deaths of Sir Edward and Lady Downes’ (Latest News, 2010)
<htep//www.cps.gov.uk/news/latest_news/113_10/> accessed 16 January 2017.

# ibid 4.

> The Independent, ‘Kay Gilderdale: A devoted mother’ (The Independent, January 2010)
<https;//www.theguardian.com/uk/2010/jan/25/kay-gilderdale-devoted-mother> accessed 16 January 2017.
76 BBC News, ‘Man avoids jail over wife’s death’ BBC (BBC, 1% February 2008)
<http://news.bbc.co.uk/1/hi/england/sussex/7222074.stm> accessed 16 January 2017.

7S Ost, ‘Euthanasia and the Defence of Necessity: Advocating a more appropriate legal response’ (2005)
Crim LR 355, 360.

78 ibid.

7 Ost (n79).

% The Independent, ‘Woman jailed for 'mercy killing' of man hours from natural death’ (UK Law, June
2015) <https://www.theguardian.com/uk-news/2015/jun/05/woman-jailed-mercy-killing-cancer-patient>
accessed 16 January 2017.

8. Ministry of Justice, ‘Murder, manslaughter and infanticide: proposals for reform of the law’ (Ministry of
Justice, January 2009)

<http://webarchive nationalarchives.gov.uk/20100505212400/http:/www.justice.gov.uk/consultations/do
cs/murder-review-response.pdf> accessed 16 January 2017.
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would prevent the patient and their next of kin from suffering psychological stress to
watch the patient suffer alive. In light of ever-increasing economic pressures on the NHS,
this shift would positively impact upon scarce health resources. At present, a high
dependency bed costs £857 per night,® and an intensive care bed costs £1932 per night. %
From a utilitarian point of view, allowing some people to die voluntarily may free up

precious health resources to save those people who yearn to be alive.

IV. Passive Acts to End Life

A passive act to end life involves allowing a person to die.® For instance, withdrawing or
withholding life-sustaining treatment from a patient. This can be done legally when
medical treatment is deemed futile.% UK law distinguishes between two medical
conditions, a persistent vegetative state (“PVS”) and a Minimally Conscious State
(“MCS”). In PVS, patients have no sensory awareness. In particular, PVS patients have
lost the capacity to communicate, eat independently, and experience pleasure or pain.®
Survival depends on the provision of Artificial Nutrition and Hydration (“ANH”). MCS
is a new medical condition, where patients have a degree of awareness and demonstrate
signs of response.® Yet, the evolution of MCS has posed difficulties for the law in relation
to authorizing the withdrawal of ANH.® In fact, the best interests test has posed
problems in MCS.

A significant factor in influencing the Court’s decisions in PVS case is the distinction

between acts and omissions, which is killing and permitting death. Lord Brown-

8 Welsh Government, ‘Together for Health, A Delivery Plan for the Critically I, (Cymru Government,
March 2016) < http://www.wales.nhs.uk/documents/delivery-plan-for-the-critically-ill. pdf> accessed 16
January 2017.

8 ibid.

% J Samanta, Medical Law (1% edn, Oxford Publishing Press 2014) 32.

% British Medical Association, ‘Withdrawing or withholding artificial nutrition and hydration in
relation to an adult in a minimally conscious state’ (British Medical Association, March 2016)
<https://www.bma.org.uk/advice/employment/ethics/mental-capacity/withdraw-withhold-artificial-
nutrition-and-hydration> accessed 16 January 2017.

8§ Mclean, Assisted Dying: Reflections on the Need for Law Reform (Routledge Cavendish 2007) 116.

8 R Heywood, ‘Moving On From Bland: The Evolution Of The Law and Minimally Conscious Patients’
(2014) 22 Medical Law Review 4, 548-57.

8 ibid.
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Wilkinson in Airedale NHS Trust v Bland” viewed that failing to provide ANH was an
omission rather than an act. However, the inescapable fact is that patients die because of
removal of ANH.” This fact is both foreseen and intended by those that remove ANH.
Inevitably the outcome is death, and the current law hangs on to the pretence that death
is not the desired outcome. This position is difficult to hold in the face of reality, as

doctors routinely assist their patients to die and death is not to be always avoided.”

A. The Test of Best Interests

The landmark decision of Bland legally approved the withdrawal of Life Sustaining
Treatment (‘LST’) from a patient, who lacks capacity, by omission, if it is in their best
interests.” In principle, Re A (Male Steralisaiton) recognised that best interests
encompass ‘medical, social, and emotional’ considerations.”* It is an objective
assessment, but the legislation has allowed a range of subjective considerations.
Subjective considerations allow for different interpretations as to the emphasis placed in
determining a patient’s best interest.”> Keown argues that misguided subjective views
about the patient should not be permitted to obscure what is truly in the best interests

of the patient.?

‘Best interests’ have been described to be two contradictory principles in MCS: a
cautionary approach, and an expansive approach. Keown argues that the question of
‘futility’ of the treatment was not given the attention it deserves.”” In Wv M and others, a
narrow approach was taken, interpreting ‘futility’ with an emphasis on the preservation

of life. Conversely, in Aintree, an expansive approach was adopted, weighing the benefits

0 [1993] AC 789, [1993] 2 WLR 316.

1 Mclean (n 89).

%2 ibid.

% Bland (n 92).

94 [2000] 1 FLR 549, Butler Sloss L], 200-201.

% Heywood (n 90), 554.

% J Keown, ‘Restoring Moral And Intellectual Shape To The Law After Bland’ in The Law and Ethics of
Medicine (Oxford University Press, Oxford 2012), 18.
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of the treatment against the wider non-medical considerations. Heywoord argues that
best interests should be assessed according to Aintree, consideration of wider factors. 8
Indeed, it is submitted that the expansive approach would afford a fairer assessment of

best interests for patients.

B. Ethical Considerations

The traditional view in medical ethics and the law is that in withholding and
withdrawing LST healthcare professionals do not cause the patient’s death. Instead, the
patient dies from his or her underlying condition.*® The Quality of Life (“QOL”) principle
advocates that the valuation of human life is only an instrumental good; It is a vehicle for
a “worthwhile life”, a life whose resides in meeting a threshold. The lives of patients fall
below this threshold not least because of disease, injury, or disability.!® QOL therefore
holds that because certain lives are not worth living, it is right intentionally to terminate
them, whether by act or omission. On the other hand, the Inviolability of Life (“IOL”)
principle advocates that human life is a basic, intrinsic good, in virtue of our common
humanity, an inextinguishable dignity.' Our “right to life” is grounded in this dignity.
IOL therefore holds that it is wrong to try to extinguish life. Supporters of IOL take the
view that since medical treatment is unable to restore PVS patients towards a state of

health and well-functioning; it is futile and treatment need not be granted. '©2

In Bland, the House of Lords held that it was lawful for a doctor to cease tube feeding to
a patient in PVS, that it would inevitably lead to the patient’s death, and even in the
presence of a doctor’s intent to kill. Crucially, Bland has adopted QOL, by accepting that
life in a PVS is of no benefit and may be terminated by omission.!® Bland left the law in a

“morally and intellectually misshapen” state by prohibiting active intentional killing by

%8 Keown (n 98), 570.

9 Bland (n 92), [885] (Lord Browne Wilkinson).
100 Keown (n 98), 5.

101 ibid.

102 Keown (n 98), 339.

103 Keown (n 98), 341.
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an act, but permitting intentional killing by omission.!*. Bland’s has rejected IOL based
on a misunderstanding of the principle.!® It is submitted that it is wholly illogical to
allow such a position that is advocated in Bland.!°® Importantly, the traditional ethic of
IOL should prevail, to prevent the gap in the law which permits intentional killing by

planned omission.

V. Conclusion

Overall, this paper stresses a need for reform in UK law to mirror the law in the
Netherlands. This paper has established that the criminal law regulating assisted dying
and euthanasia fails to operate efficiently. As such, it has been submitted that criminal
law technicalities fail threefold. First, the doctrine of double effect wrongly relies upon a
distinction between foresight and intention. Since this may result in a clinician
administering pain relief while intending to bring about the death of a patient. It was
demonstrated that a reform in UK law to mirror Dutch law would prevent this, as ‘due
care’ must be exercised in Dutch euthanasia cases. Second, the defence of diminished
responsibility frequently overrides the common law’s strict prohibition on the murder
when the reason for killing is done by next of kin out of “familial love”. As such, the courts
embody a sympathetic approach to the pressures upon family members to end the lives
of their loved ones. Particularly, when the victim has attempted to commit suicide
herself,l” he/she possesses a ‘do-not-resuscitate order'®® or has voluntarily sought
assistance for such facility.'® Comparatively, Dutch laws allow assisted suicide to be
undertaken in a controlled manner, and through motives of familial love. Such a reform
in UK law should shift the UK law’s focus from motive and intent to a patient’s actual

condition and personal liberty.!'® Third, ‘the causational link’ between the action of a

104 ibid.

195 ihid.

106 Keown (n 98), 328.

17 ibid.

108 Ost (n 79).

199 The Independent, "'Woman jailed for ‘'mercy killing' of man hours from natural death’ The Independent
(UK Law, June 2015) <https://www.theguardian.com/uk-news/2015/jun/05/woman-jailed-mercy-killing-
cancer-patient> accessed 16 January 2017.
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clinician and the death of a patient was addressed. Notably, the case of Carr''was relied
upon throughout this subsection of analysis. It was stated that if UK laws were akin to
Dutch laws, clinicians could be accounted for, who abuse assisted dying laws via a

multistage persecutory system.

Furthermore, this paper has demonstrated how current UK laws are incompatible with

human right provisions. Namely, Art 8, Art 3 and Art 14 ECHR. The recent case of Noel

12 stresses that the issue of end-of-life decision-making is not extinguishable, and

Conway,
shall be a reoccurring issue until a reform in UK law is made. Lastly, Parliament’s
‘slippery slope’ justification for current policy are unfounded and does not adhere to
public opinion. The Mid Staffordshire and Alder Hey scandals have emphasised how
detrimental ignoring public outcry can be to healthcare. A reform in the UK law to mirror
the law in the Netherlands would not only represent the public will, but it would also

comply with the aforementioned human rights provisions.

W Carr (n 45).

112§ Rozina, 'Terminally ill man who fears becoming '‘entombed' in his body asks judges to let him die in
the first case of its kind in three years' Telegraph (Law, January 2017)
<htep://www.telegraph.co.uk/news/2017/01/06/terminally-man-fears-becoming-entombed-body-asks-
judges-let/> accessed 16 January 2017.
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Is International Law Really
Law?

Herve Irankunda

Abstract

It has been argued that international law is not law. Critics allege that it lacks a centralised legislature,
judiciary and executive. As a result, international law is argued to be unenforceable and inaccessible. In
this article, I will illustrate why this argument is flawed. International law differs from domestic law and
may lack such institutions and qualities in equivalent form. However, international law fulfils these
functions in a competent manner. The lack of centralised institutions does not diminish the validity of
international law. T will highlight how there is indeed an effective executive, legislature, and judiciary in
international law, despite lack of a centralised characteristic. I will also illustrate how its laws are

enforceable and accessible.

I. Introduction

International law has developed and expanded over the last hundred years. However, one
question remains highly controversial: is international law really law? Many academics
and judges have repeatedly contested the validity of international law. Bentham argues
that ‘the customs which constitute what is called the law of nations, can only be called
laws by extending the meaning of the term, and by metaphor."! The main criticism of the
validity of international law is due to its lack of central constitutional institutions; such
as an executive, legislature, and judicature. Hart argues that ‘the absence of these

institutions means that the rules for states resemble that simple form of social structure,

!Jeremy Bentham, The Works of Jeremy Bentham (William Tait 1843) vol I11, p 162.
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consisting only of primary rules of obligation, which, when we find it among societies of
individuals, we are accustomed to contrast with a developed legal system’.? The result of
this lack of central institutions is that international laws cannot be enforced. Proponents
of this view also state that the lack of a codified constitution means that international
law is inaccessible, with a lack of secondary rules to provide a framework and criteria for
governing the hierarchy and relationship between the different sources of primary law.>
However, I will deconstruct each of these arguments individually. The first argument I

will be examining is regarding the existence of a central executive.

I1. Executive and Legislative in International Law

Nieto-Navia states that international law operates in the ‘absence of any defined
sovereign or formal structure comparable to.. national jurisdictions®. The United
Nations (‘UN’) Security Council is the closest thing to a centralised legislative and
executive body in international law. They have power to make recommendations and
measures to maintain or restore peace and security.> However, sovereignty and consent
are key characteristics of international law. In SS Lotus it was affirmed that ‘[t]he rules of
law binding upon States emanate from their own free will as expressed in conventions
or by usages generally accepted as expressing principles of law.® This reflected the view
in SS Wimbledon where the judges stated that ‘the right of entering into international
engagements is an attribute of State sovereignty’.” John Austin, in his command theory,
argued that a law is only valid if it is ordered by a sovereign and backed by a threat of
sanction.® He stated that this sovereign must be a person whose orders are habitually

obeyed and who does not habitually obey any other person.® In his view, one could only

2 HLA Hart, ‘The Concept of Law’ (OUP 1994) 214.

3 Scott Shapiro, ‘What Is the Rule of Recognition’, in Matthew Adler and Kenneth Himma (eds), The Rule of
Recognition and the US Constitution (OUP 2009) 242-245.

4 Rafael Nieto-Navia, ‘International Peremptory Norms (Jus Cogens) and International Humanitarian
Law’ in Lal Chand Vohrah and others (eds), Man’s Inhumanity to Man: Essays on International Law in Honour of
Antonio Cassese (Brill 2003).

> Charter of the United Nations (adopted 326 June 1945, entered into force 24 October 1945) 1 UNTS
XVI (UN Charter) art 39.

¢ Case of the SS Lotus (France v Turkey) PCI] Rep Series A No 10, 18.

7 Case of the SS Wimbledon (UK v Japan) PCIJ Rep Series A No 1, 25.

8 John Austin, The Province of Jurisprudence Determined (John Murray, 1832) P.18

9ihid, p.20
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be a sovereign if they had no political superiors. He therefore viewed international law
as ‘.. law improperly so called’.'® Tt’s consensual nature and lack of an overreaching

sovereign defeated its validity.

However, Austin presents us with a fallacious and outdated argument. His command
theory reflects, at best, a medieval monarchy or a tyrannical government; it does not
reflect modern democratic legal institutions. To say that international law is invalid
because it lacks this characteristic would imply that national law is similarly invalid. For
example, in the United Kingdom, there is no overreaching sovereign being that rules with
an iron fist. Rather, the system is characterised by a separation of powers and
constitutional checks and balances and delegated powers to ensure efficient law making.
However, it would be ridiculous to conclude that the lack of an overarching sovereign
means United Kingdom Law is not law. Likewise, in many states, the constitution is the
most sovereign form of law making, not an identifiable head of state. Therefore, it makes
no sense to use Austin’s theory to invalidate international law. Likewise, international
law is not a monolithic legal system. Instead, it is a fragmented legal system directed by
specialist agents with delegated legislative powers:""for example, international human
rights law and international investment law. International law may differ from UK
domestic criminal law in its lack of a centralised sovereign. Yet, if compared with
domestic constitutional law or contract law, one would see a common trait in a lack of a
sovereign.!? Therefore, the lack of a sovereign does not preclude international law from

being valid.

In the preceding paragraph, I explored the argument that international law is
characterised by consent and sovereignty of states. Voluntarist theorists, such as Jellinek,

state that international law is binding purely because states exercise their absolute

0N8, p.21

' Edward Yemin, Legislative Powers in the United Nations and Specialized Agencies (AW Sijthoff 1969) 21.

12 Martti Koskenniemi, Fragmentation of International Law: Difficulties Arising from the Diversification and
Expansion of International Law (A/CN.4/L.682, August 2006); Report of the Study Group of the
International Law Commission
<htep://www.repositoriocdpd.net:8080/bitstream/handle/123456789/676/Inf_KoskenniemiM_Fragmentat
ionInternationalLaw_2006.pdf?sequence=1> accessed 30 April 2017.
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sovereignty in an act of auto-limitation to enter agreements.® The basis for these
obligations is due to the ‘will of individual states reflecting with common will of states’.#
This theory reflects the key principle of international law: pacta sunt servanda. This
principle encourages good faith from member states in abiding by their obligations,
similar to contractual obligations. However, to conclude that all international
obligations originate from a consensual bilateral process would be highly misleading.
Consent is a key principle of international law, however, there still exists legislative
actions that are not purely consensual. For example, many Security Council resolutions
will only need to be approved through a majority vote, without a requirement for
unanimity.® Likewise, former colonies and newly-formed countries are bound by
obligations enacted prior to their legal conception. It can be argued that international
law is not just a process of bilateral business bargaining, but more similar to

parliamentary negotiations.'®

Despite the lack of a central legislature and executive, there also exists a form of central
legislative mechanism that transcends the characteristic of international law as being
purely consensual. These are jus cogens: fundamental principles of human rights that are
deemed so essential that no state can disregard them. Article 53 Vienna Convention on
the Law of Treaties states that a peremptory norm is a ‘norm accepted by the
international community of states as a whole as a norm from which no derogation is
permitted’”” In the case of Siderman De Blake, it was stated that they are ‘binding on all
nations, and are derived from values taken to be fundamental by the international

community’.!’® Payandeh argues that they act as ‘manifold instruments to translate

B Jochen von Bernstorff, ‘Georg Jellinek and the Origins of Liberal Constitutionalism in International
Law’ (2012) 4(3) Goettingen Journal of International Law 659, 669.

4 Yemin (n 11) 81.

15 Ritdiger Wolfrum and Jakob Pichon, ‘Consensus’ in R. Wolfrum (ed), Max Planck Encyclopedia of Public
International Law (OUP 2006).

16 Jose E Alvarez, ‘The New Treaty Makers’ (2002) 25 BC Intl & Comp L Rev 213.

17 Article 53, Vienna Convention on the Law of Treaties 1969

18 Siderman de Blake v. Republic of Argentina [1992] 965 F2d 699 9th Circuit, (US Court of Appeals for the
Ninth Circuit).
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community values into binding community rules.’ Examples include the prohibition of

slavery, torture, wars of aggression, and piracy.

Jus cogens override all other rules of the international community. Article 53 of the
Vienna Convention on the Law of Treaties further states that ‘a treaty is void... if it
conflicts with a peremptory norm of general international law’. Article 53 goes on to re-
affirm that Jus Cogens can only be replaced by a subsequent peremptory norm. It has also
been held that when conflict occurs, they will override customary international law,
resolutions of international organisation, or judicial decisions.?® In the case of Yassin, jus
cogens were used to challenge anti-terrorism measures enacted by the Security Council.
In this case, the Court of First Instance of the European Communities re-iterated that jus
cogens are a ‘body of higher rules of public international law binding on all subjects of
international law, including the bodies of the United Nations, and from which no
derogation is possible’.?! They are the projections of collective conscience and provide the
highest protection for essential human rights.? Jus cogens illustrate a shift from a state-
centric system revolving around consent and sovereignty, to a legislative system with a

focus on the protection of the global community.

I1I. Judiciary in International Law

Another argument about the validity of international law, is that it lacks an effective
judiciary. The Marquis of Salisbury stated that international law ‘can be enforced by no
tribunal, and therefore to apply to it the term law is to some extent misleading.’> The
International Court of Justice (‘ICJ") is the closest resemblance to a centralised

international judiciary. However, Article 59 of the Statute of the International Court of

1 Mehrdad Payandeh, ‘The Concept of International Law in the Jurisprudence of HLA Hart’ (2011) 21
EJIL 967, 984.

20 Koskenniemi (n 12) 156.

 Joined Cases C-402/05 P and 415/05 P Yasin Abdullah v Council of the European Union ECLI:EU:C:2008:461
[2008] ECR 1-06351 [112].

22 Case Concerning the Armed Activities on the Territory of the Congo (New Application: 2002) (Democratic Republic
of the Congo v Rwanda) [2006] IC] Rep 1, 50.

3 James Garner, Political Science and Government (American Book Company 1928) 193.
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Justice (‘IC] Statute’) states that ‘the decision of the court has no binding force except
between the parties and in respect of that particular case’. This led Payandeh to argue
that ‘the international legal order does not comprise an international judiciary with
comprehensive and compulsory jurisdiction’.?* Unlike domestic judiciaries, the system
of precedent in international law is not binding on future cases. Instead, the IC] only
adjudicates between states who are parties to the case, plus those states must consent.
Article 36.2 of the IC] Statute allows states to make declaration granting the ICJ
compulsory jurisdiction. However, most states have withdrawn their declaration. For
example, in the aftermath of the Nicaragua case, the United States withdrew its consent
to the ICJ's compulsory jurisdiction.” In fact, the United Kingdom is now the only
remaining permanent member of the Security Council to consent the compulsory
jurisdiction of the IC]J.?¢ This has led Eric Posner to argue that the IC]J is nothing more
than ‘a glorified arbitration panel’.?” Even the validity of fragmented tribunal has been
challenged. For example, in 2016, multiple states such as Russia, South Africa and
Gambia formally withdrew from the International Criminal Court.?8 The fact that states
must consent to the jurisdiction of international courts and tribunals raises questions

about the existence of a binding international judiciary.

Nevertheless, the argument that international law lacks an effective, binding judiciary is
incorrect. Article 60 of the IC]J Statute clarifies that decisions by the court are binding
and final, without appeal. Furthermore, Article 94.2 UN Charter grants the Security
Council the power to enforce judgements by the courts where a party fails to perform the
obligations ordered by the judgement. Likewise, the fragmented tribunals in

international law also possess binding powers in regards to their jurisdiction- such as

24 Payandeh (n 18) 977.

2 Aloysius Llamzon, ‘Jurisdiction and Compliance in Recent Decisions of the International Court of
Justice’ (2008) 18 EJIL 815, 850.

% International Court of Justice, ‘Declarations Recognizing the Jurisdiction of the Court as Compulsory
International Court of Justice’ <http://www.icj-cij.org/jurisdiction/?pl-5&p2-1&p3-3> accessed 25 April
2017.

7 Eric Posner, ‘The Decline of the International Court of Justice’, in Stefan Voigt and Max Albert and
Dieter Schmidtchen (eds), International Conflict Resolution (Mohr Siebeck 2006).

28 Shaun Walker, ‘Russia Withdraws Signature From International Criminal Court Statute’ (The
Guardian, 16 November 2016) <https://www.theguardian.com/world/2016/nov/16/russia-withdraws-
signature-from-international-criminal-court-statute> accessed 25 April 2017.

110 IRANKUNDA, H



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

investment law tribunals and genocide tribunals.?” Furthermore, IC] judgements are
highly influential in the development of international law. For example, discussions
regarding the use of force have been largely shaped and influenced by the IC] decision in
the Nicaragua case.*® Similarly, it should be noted that domestic courts tend to follow
IC]J decisions, 3 despite the lack of precedent. Meyer and Guzman describe rulings from
the ICJ as international common law, legally binding, but in narrow sense,*? and the

evidence supports this point.

Even if international law lacks an overarching court with jurisdiction over all matters,
that does not necessarily nullify its status as valid law. If we compare international law
with national constitutional law, this argument begins to look absurd. National
constitutional courts in many states also lack the jurisdiction to adjudicate over
legislative issues. Goldsmith and Levinson argue that ‘municipal legal orders do not
generally contain comprehensive mechanisms of adjudication with regard to the rights
and duties of public of officials and bodies of government’.>* This is similar to the
principle of parliamentary sovereignty in the United Kingdom, which states that no
court can adjudicate over legislation due to parliamentary sovereignty. However, despite
this lack of overarching jurisdiction, no one would argue that constitutional law is not

valid law. Therefore, using this as a basis for invalidating international law is incorrect.

IV. Sanctions in International Law

International law is also criticised for its lack of an overarching coercive system. Critics
state that the lack of enforcement powers invalidates is status as law. These arguments

are loosely based around Austin’s aforementioned command theory, whereby he argues

2 Posner (n 26).

30 Nicaragua v. United States of America (Merits) [1986] IC] Rep 14

31'Yuval Shany, ‘No Longer a Weak Department of Power? Reactions on the Emergence of a New
International Judiciary’ (2009) 20 EJIL 73, 75.

32 Andrew Guzman and Timothy Meyer, International Common Law: The Soft Law of International
Tribunals (2008) 9 Chi J Int'l L 515, 516.

33 Jack Goldsmith and Daryl Levinson, ‘Law for States: International Law, Constitutional Law, Public Law’ (2009)
122 Harvard Law Review 1791, 1801-1822.
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that law which is not backed by force is ‘merely an articulation of a wish or desire’.3* This
theory has been utilised to criticise the validity of international law. Similarly, Hart
argues that a sophisticated legal system needs a centralised system of sanctions that sets
limits and guidelines for the enforcement of primary rules.® He states that international

law lacks this, as it is merely an opinion ‘enforced by moral sanctions only’.3¢

This argument is flawed. International legal institutions clearly have a wide range of
sanctions they can utilise to enforce orders. Chapter VII of the UN Charter grants the
Security Council sanctions and enforcement powers. For example, Article 42 of the UN
Charter states that the Security Council ‘may take such action by air, sea, or land forces
as may be necessary to maintain or restore international peace and security’. The
enforcement powers under Chapter VII have been used 477 times since 1946, including
the endorsement of US action in the 1991 Gulf War.>” The Security Council also have
powers to implement non-violent sanctions under Article 41 of the UN Charter, such as
trade sanctions, embargoes, blockades, and financial sanctions. The Security Council has

implemented 26 sanction regimes since 1966.

Furthermore, international law is characterised by a diffusion of enforcement powers.°
Even if it lacks a centralised enforcement agency, it does not follow that obligations are
unenforced. Due to its decentralised nature, the vast majority of international obligations
are enforced bilaterally and through third party state obligations. States enforce
international law through a framework of self-help. They can impose economic sanctions
and trade embargoes against state that have breached bilateral agreements. As discussed
earlier, international law is also moving from a system of bilateral agreement to a

recognition of a collective global conscience. Article 41 of the Articles on Responsibility

3 Austin (n 8).

3 Hart (n 2).

36 Hart (n 2).

37 Patrik Johansson, ‘The Humdrum Use of Ultimate Authority: Defining and Analysing Chapter VII
Resolutions’ (2009) 78 Nordic Journal of International Law 309, 326.

8 UN Security Council, Report on Sanctions <https://www.un.org/sc/suborg/en/sanctions/information
accessed 25 April 2017.

¥ Tlamzon (n 24), 815.
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of States for International Wrongful Acts reiterates that states have a duty to stop and
not recognise a breach of erga omnes - the determined obligations that states owe the
international community as a whole. Article 51 of the UN Charter also grants other
countries the right to defend a state that is attacked. These points illustrate the

multilateralization and decentralisation of international law sanctions.

Many writers do not dispute the existence of sanctions in international law. However,
they argue that these are ineffective or unlikely to ever be implemented. Critics, such as
Kleinfield, state that the mere fact that international law is constantly infringed
illustrates the ineffectiveness of the sanctions.*® For example, countries such as North
Korea, Iran, and Cuba remain defiant to the demands of international law, even after
decades of economic sanctions and trade embargoes. Furthermore, it is claimed that the
coercive sanctions possessed by the Security Council are unlikely to ever be
implemented. For example, Article 43 of the UN Charter grants the Security Council the
use of the armed force of Member States if they require so. However, this has never been
implemented.* It could be argued that this reluctance to utilise enforcement powers, and
non-compliance by member states, illustrates that the sanctions do not necessarily exist

in international law.

These arguments do not invalidate the status of international law. Even though sanctions
and enforcements exist in international law, these are not pre-requisite characteristics
for valid law. Henkin argues that 'almost all nations observe almost all principles of
international law and almost all of their obligations almost all of the time.*? The notion
that compliance to law requires sanctions resembles an outdated Orwellian view of the
law. Gerald Fitzmaurice asserts that ‘the law is not binding because it is enforced: it is
enforced because it is already binding’.** The majority of domestic law is followed

because citizens deem it to be right and just, not because they fear the sovereign.

#0 Joshua Kleinfeld, ‘Enforcement and the Concept of Law’ (2011) 121 Yale Law Journal 293, 305.
# Vaughan Lowe and others, The United Nations Secuirty Council and War (OUP 2010) p 8.
42 Louis Henkin, How Nations Behave (2nd edn, New York: Colombia University Press 1979) 220.

# Gerald Fitzmaurice, ‘The Foundations of the Authority of International Law and the Problem of
Enforcement’ (1956) 19 Modern Law Review 1, 2.
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Likewise, constitutional law offers no sanctions against institutional bodies, and
criminal law cannot sanction a government for deciding to prosecute a defendant who
has been acquitted. These institutions comply with the law nonetheless. There are a wide
range of reasons why a law might be followed despite the lack of sanctions. The effect of
social approval as a driving force in international law cannot be undermined. Keohane
argues that ‘regimes rely not only on decentralized enforcement through retaliation but
on government desires to maintain their reputations’** A state with a damaged
reputation will likely find it harder to enter future agreements; thereby acting as a strong
incentive to comply. This argument links well with the rational choice theory on
international law, whereby states comply with international law obligations due to self-
interest.® Posner and Goldsmith argue that compliance is not achieved by sanctions, but
merely by ‘states pursuing their interests to achieve mutually beneficial outcomes’.*® In
our globalised world, the reciprocal privileges of international law are strong incentives
for obedience. Thereby, any risks to this co-operation through non-compliance also risks

the self-interest of the states.

V. The Accessibility of International Law

International law is also criticised for being inaccessible. Fuller identified 8 principles
necessary for any legal system. One of the principles is that laws should be publicised- in
order to prevent cases from being determined by secret law.*” Likewise, Hart argues that
an effective legal system requires rules of recognition in order identify the primary rules.*8
Critics of international law believe that international law lacks such characteristics.
They argue that the uncodified, fragmented characteristic of international law makes its
legal sources inaccessible. Claridge notes that since customary international law can only

be found in previous case law, this prevents states from possessing awareness of which

+ Robert Keohane, After Hegemony: Cooperation and Discord in the World Political Economy (Princeton
University Press 1984) 105 - 108.

4 Peter Katzenstein, Robert Keohane and Stephen Krasner, ‘International Organization and the Study of
World Politics’ (1998) 52 International Organisation 645, 660.

46 Eric A Posner and Jack L Goldsmith, ‘The New International Law Scholarship’ (2006) University of
Chicago Public Law and Legal Theory Working Papers 463, 467.

47 Lon Fuller, The Moradlity of Law (Yale University Press 1977) 140.

8 Emma Claridge, ‘Marrying Lon Fuller to Customary International Law: Is Customary International
Law, a Form of Law?’ (DPhil thesis, Uppsala University 2013) 32.
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rules they are bound by, making it almost impossible to avoid breaking such laws.*
Likewise, in the case of Suresh, it was stated that ‘it is often impossible to pinpoint when
a norm is generally accepted and to identify who makes up the international
community’. Similarly, Hart argues that international law does not possess the
common mark and rules of recognition which helps determine the legal sources.>' Fuller
has also stated that the absence of any of the principles identified ‘results in something
that is not properly called a legal system at all’>? Consequently, the difficulty in
determining the origins of sources of international law and their implications is seen as

diminishing the accessibility of international law.

This is a weak argument. Fuller argued that laws need to be publicised in order to prevent
cases from being determined by secret laws». However, Article 38 of the ICJ Statute
clearly establishes a hierarchy of legal sources and determines how they interact.
Furthermore, despite the lack of a codified constitution, the majority of international
obligations are nonetheless recorded in treaties and conventions accessible on the
Internet. Even customary law, the most criticised source of law, can only arise from
‘constant and uniform’ state practice®* and opinio juris; belief that the act is legally
binding. This would mean that states will have awareness of the formal and material
source of the obligation. Furthermore, the ICJ provides interpretive mechanisms and
advisory opinions to assist states in knowing their obligations. Therefore, one cannot

reasonably argue that international laws are inaccessible.

VI. Conclusion

The criticisms of international law presented are based on fallacious and unfitting
comparisons with municipal law as the sole point of reference. They fail to take into

account the unique goals and purposes that international law seeks to fulfil. Municipal

49ibid 21.

30 Suresh v Canada (Minister of Citizenship and Immigration) [2002] 1 SCR 3.
3 Payandeh (n 18) 994.

52 Lon L Fuller, The Mordlity of Law (Yale University Press 1964) 39.

3 Claridge (n 48) 32.

>* Asylum Case (Colombia v Peru) [1950] IC] Rep 266, 276.
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law is characterised by a hierarchy of power and delegated functions. However,
international law is characterised by state sovereignty, bilateral co-operation and
fragmented enforcement. Therefore, such comparisons are uninformed. Critics compare
international law with a one-dimensional view of municipal law, focusing on municipal
criminal law and failing to account for other areas of law such as constitutional law and
criminal law. If one was to compare international law with constitutional law in
municipal legal systems, one would find a closer resemblance. Furthermore, arguments
on the lack of centralised institutions places are misdirected. International law might
lack these institutions in form comparable to domestic law. However, international law
fulfils the functions of these institutions effectively. As illustrated, the United Nations and
Security Council fulfils the functions of an effective executive and legislative and the IC]
fulfils those of an effective judiciary. There also exists a set of overriding principle which
bind all states and cannot be disregarded. Likewise, international law is accessible.
Despite alack of a codified constitution, laws are nonetheless recorded; and the hierarchy
and interactions between these legal sources is determined by treaties. As for
enforcement, sanctions are available to the Security Council under chapter VII of the UN
Charter. Likewise, countries enforce the obligations owed to them bilaterally and
through a diffusion of enforcement powers. However, obligations are more likely to be
complied with simply out of self-interest and because it is rational to do so. It does not
matter what sanctions or other factors lead to compliance with international law, all that

matters is that in practice, states do comply with international law most of the time.
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Switching on the Light:
Challenges in Policing Crime on

the Dark Web

Jessica Speight

Abstract

This article examines the traditional techniques used to investigate cybercrime and the degree of success
of their application on dark web activity. It will also introduce the new strategies which attempt to
deanonymise the activities of users. There are substantial technical difficulties in decrypting software and
associating evidence with perpetrators. From a social justice perspective, it is the premise of this article
that, despite the undeniable social benefits of anonymous web-browsing, the magnitude of crime thriving
on the dark web is clearly a significant problem for law enforcement. Since the illicit business that takes
place in the internet’s digital shadows are simply a reflection of the activities of society offline, the dark
web raises important questions surrounding the way we interpret and investigate cybercrime. Given that
activity taking place online is often trans-jurisdictional, there is a pressing need for greater cooperation
between countries. However, there is also the more contentious question of what the correct balance is
between protecting freedom of expression and the enforcement of law. The main aim of this article is to
highlight the inequality of policing between dark web crime and offline crime, and the reasons why exactly

the phenomenon has proved such a nemesis for the state.

I. Introduction

It is estimated that the surface web, the section of the web which can be accessed

through normal search engines, like Google, only accounts for 0.03 per cent of the whole
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internet.! The remainder, known as the deep web, is hidden, whether it be password-
protected or as part of a larger encrypted network. Within the deep web lies the dark

web, which can only be accessed using an encrypting software, such as Tor.

The challenge to the authorities arising from the technical sophistication of Tor is best
illustrated by an NSA document leaked by Edward Snowden, which revealed that they
had had ‘no success de-anonymising a user... on demand.”> Many of the traditional
techniques designed to curb cybercrime proved incompetent, this being why it has
inevitably attracted criminals.? Questions of social justice have therefore arisen regarding
how we treat crimes in the virtual world. Law enforcement agencies are not only faced
with the issues of initially identifying the perpetrator, but also how to associate virtual

evidence to physical identities in order to secure successful prosecutions.

This article will begin with a brief history and explanation of Tor, the software which
the dark web uses to function. It will then detail the different methods which law
enforcement use to investigate cybercrime, and the challenges of applying these
techniques to crimes which takes place on the dark web. The article will conclude that
aside from the practical difficulties in these investigations, the biggest challenge facing
the state is an ethical one. The legislature must balance the advantages of anonymous
web activity for legitimate users with the consequences of not bringing criminals to

justice.

II. Onion Routing

In the mid-1990s, the United States Navy developed a software, ‘the onion router’, which

became known as Tor, the primary objective of which was to achieve anonymity when

' M Bergman, ‘The Deep Web: Surfacing Hidden Value’ (2001) The Journal of Electronic Publishing.
2 NSA leaked document, ‘Tor Stinks’ (EdwardSnowden.com), 2
www.edwardsnowden.com/docs/docs/tor-stinks-presentation.pdf> accessed 11 January 2017.

3 P Paganini, ‘The Good and the Bad of the Deep Web’ (Security Affairs, 17 September 2012)
www.securityaffairs.co/wordpress/8719/deep-web/the-good-and-the-bad-of-the-deep-web.html>
accessed 9 January 2017.
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communicating intelligence online. Reflecting the layering found in the root vegetable,
onion routing provides anonymity to users by protecting connections with multiple
levels of encryption. The Tor software wraps a request to visit a website in three levels
of encryption and passes the connection through several computer relays. At each relay
node, a layer of encryption is decrypted revealing an instruction to send the message to
another node. This repeats through a series of relay nodes until all layers of encryption
have been removed. The final relay point in the sequence performs the request,
connecting the user to the website — but crucially the IP address of the user’s computer

is not revealed to the website server.

Tor was first made available to the public in 2003 to increase traffic where governmental
communications could be easily hidden, with the additional aim of promoting free
speech. Making available a platform to speak without fear of persecution has provided
many people with access to freedom of expression, which would be otherwise
unattainable. In an ever-globalised world, dictatorships and oppressive regimes have
been deemed much more strenuous to maintain, and the dark web has proved a
formidable contender to come up against. As Professor Ian Walden notes, the use of the
dark net played a huge role in the success of the Arab Spring. # Similarly, whistle-blowers
may wish to expose information in the public interest whilst ensuring that their identity
is kept anonymous. Sophisticated encryption software provides many users with a level
of confidence in sharing information which the traditional methods of leaking cannot.
For example, Edward Snowden initially refused to communicate with journalists other
than by a specific combination of anonymising technology.> The leaks were heavily
dependent on the protection offered by a hardware project called Tails, an operating
system reliant on Tor, which works independently from the main computer. These
demonstrate the value of the encryption software, something which would potentially

not be possible if it were to be completely shut down.

+ Motherboard, ‘A Tour of the Best, Entirely Legal Hangouts on the Deep Web’ (Vice, 2014)
«www.motherboard.vice.com/read/the-legal-side-of-the-deep-web-is-wonderfully-bizarre> accessed 1
November 2016.

> M Lee, ‘Smuggling Snowden Secrets’ (The Intercept, 28 October 2014)
«www.theintercept.com/2014/10/28/smuggling-snowden-secrets/> accessed 28 December 2016.
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However, it is undeniable that the dark web has a less noble function. Many other illegal
activities flourish with little restriction. Considering that child pornography accounts
for 80 per cent of dark web traffic,® even the starkest of libertarians would struggle to
defend the dark web when confronted by its popularity amongst paedophiles. As the
fastest growing sector of the Web,” the media is shedding light more frequently onto the
scandals of the dark web. During the Ashley Madison data breach, the details of 30
million users on the infidelity dating site were hacked and published online.® The fact
that vigilante hacking groups are becoming the key actors in battling dark web crime
shows that authorities are interested in cracking down on perpetrators. Recently, the
‘hacktivists’ Anonymous took down a fifth of the child pornography on the dark web,°
an achievement as impressive as the take down of the Silk Road drug marketplace. These
cases highlight the need for official authorities to scrutinise and develop a coherent and

appropriate approach to investigating crime on the dark web.

I1I. How to Investigate Illicit Activity on the Dark Web

Law enforcement agencies may take advantage of mistakes which criminals make in
uncovering their identity. The FBI claim that some of their best leads in the arrest of Ross
Ulbricht came from the mistakes he made in exposing his true identity.!° David Burchard,
made the mistake of trademarking his Dark Web moniker “Caliconnect” in order to
protect his brand." In 2016, he was arrested for drug distribution across the US, with

transactions totalling an estimated $1.43 million. Corrupting online marketplaces may

® G Owen and N Savage, ‘The Tor Dark Net’ (Global Commission on Internet Governance Research)
Paper 20/2015 (2015) 6 <www.ourinternet.org/sites/default/files/publications/no20_0.pdf> accessed 22
March 2017.

7 M Bergman, ‘The Deep Web: Surfacing Hidden Value’ (2001) The Journal of Electronic Publishing.

8 T Lamont, ‘Life After the Ashley Madison Affair’ (The Guardian, 28 February 2016)
«www.theguardian.com/technology/2016/feb/28/what-happened-after-ashley-madison-was-hacked>
accessed 6 April 2017.

® C McGoogan, ‘Anonymous Hacker Knocks 20pc of Dark Web Offline in Campaign Against Child
Pornography’ (The Telegraph, 6 February 2017) «www.telegraph.co.uk/technology/2017/02/06/anonymous-
knocks-20pc-dark-web-offline-campaign-against-child/> accessed 23 March 2017.

10 T Hume, ‘How FBI Caught Ross Ulbricht, Alleged Creator of Criminal Marketplace Silk Road’ (CNN, 5
October 2013) <edition.cnn.com/2013/10/04/world/americas/silk-road-ross-ulbricht/> accessed 11 January
2017.

I G Branwern, ‘Shedding Light on the Dark Web’ The Economist (London, 16 July 2016)
«<www.economist.com/news/international/21702176-drug-trade-moving-street-online-cryptomarkets-
forced-compete> accessed 26 December 2016.
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prove effective in Dark Web investigations. The disruption that this intervention causes
can deter users as a result of mistrust in the site. Assuming control of users’ accounts was
a method adopted in the Silk Road take-down operation,'? and by hacking and taking
control of child pornography site PlayPen, the FBI managed to gather information on
users, leading to several arrests. Knowledge on entrapment will be of particular

importance so as to ensure that this method is carried out lawfully.1®

Even where IP addresses of cybercriminals can be tracked, records which Internet
Service Providers (ISPs) store of activity may have been discarded.!* The Investigatory
Powers Act 2016, though not yet fully in force, obliges ISPs to keep domain records,
greatly extending the period for such requests. However, since a Tor user’s connection is
routed through several relay nodes, the ISP will only log the IP address of the proxy,
rather than the hidden site. Since the proxies volunteering as relays are not involved in
criminal activity on the dark web, the statutory objectives are therefore rendered
unattainable using this legislation. Alternatively, holding those whose IP addresses
process instructions statutorily liable for criminal activity may have the effect of

deterring volunteers, at the expense of stunting legitimate activity.

Not all sites on the Dark Web are secured to an equally sophisticated degree.
PunkSPIDER is a global search engine which uncovers vulnerabilities in hidden sites,
and the developers have alerted the authorities of weaknesses in the security of
particularly sinister sites.® Exploiting the exit node, an unencrypted stage in onion
routing, has been successfully done by malicious actors, and the thousands of login

credentials obtained during security researcher Egerstad’s experiment demonstrate the

12 J Bearman and T Hanuka, ‘The Untold Story of the Silk Road, Part I' (Wired, May 2015)
www.wired.com/2015/04/silk-road-1/> accessed 10 December 2016.

1B M Ballin, Anticipative Criminal Investigation (TMC Asser Press 2012).

4 D Griffith, ‘How to Investigate Cybercrime’ (Police Magazine, 2003)
«www.policemag.com/channel/technology/articles/2003/11/how-to-investigate-cybercrime/page/2.aspx>
accessed 6 January 2017.

5 T Fox-Brewster, ‘Hackers Scan All Tor Hidden Services to Find Weaknesses in the ‘Dark Web” (Forbes,
1 June 2015) <www.forbes.com/sites/thomasbrewster/2015/06/01/dark-web-vulnerability-
scan/#6c57d8db5e5a> accessed 27 December 2016.
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degree of penetration achievable.l® However, the authorities would still need to link this
traffic to the physical identity of the individual. Leaked documents appear to cast doubt
on whether the authorities would exploit these nodes due to ‘legal and technical
challenges’'” Valsorda claims that hidden services can be easier to de-anonymise using a
type of ‘correlation attack’, by relying on hidden service databases which keep records of
when connections are made to the site. Valsorda asserts that by setting up relay nodes
which can reliably become the HDSir for a particular hidden service, and correlating this
with monitored activity of a user, you can produce a log of the activity on the hidden

service by that identified user.'8

IV. Major Challenges in Combating Dark Web Crimes

Since it is in the best interest of authorities to keep their strategies secret, how well illicit
Dark Web sites are being dealt with is unknown. This need for secrecy has proven
problematic in the courts, who may throw out evidence which cannot be challenged or
shown to have been obtained lawfully.”® It is generally considered that the Rule of Law
demands that court hearings be public,?’ and open courts are usually seen as necessary
for a fair trial.! Although the European Court of Human Rights (ECtHR) has recognised
that secrecy of police strategies may be a permissible restriction of Article 6 of the
European Convention of Human Rights (ECHR),? justification in this context remains
undecided. Furthermore, closed court hearings could be considered a threat to Jeremy

Bentham’s definition of Justice.?> An application for public interest immunity is needed

16 K Zetter, ‘Rogue Nodes Turn Tor Anonymizer into Eavesdropper’s Paradise’ (Wired, 9 October 2007)
<archive.wired.com/politics/security/news/2007/09/embassy_hacks?currentPage-=all> accessed 11 January
2017.

17 “Tor Stinks’ (n 2), 19.

18 C Harbison, ‘Deanonymising Tor Hidden Services Traffic Through HSDir is a Cake Walk, Says
Researchers: HITB Presenters Showcase New Threats’ (iDigitalTimes, 29 May 2015)
www.idigitaltimes.com/deanonymizing-tor-hidden-service-traffic-through-hsdir-cake-walk-say-
researchers-hith-445328> accessed 9 January 2017.

19 B Vitaris, ‘Third Judge Rules FBI's Playpen Warrant Invalid’ (DeepDotWeb, 29 September 2016)
www.deepdotweb.com/2016/09/29/third-judge-rules-fbis-playpen-warrant-invalid/> accessed 11 January
2017.

20 T Bingham, The Rule of Law (Penguin 2010) 8.

2! Tierce and Others v San Marino App no 24954/94 (ECtHR, 25 July 2000).

22 Rowe v UK App number 28901/95 (ECtHR, 16 February 2000).

2 J Bowring, The Works of Jeremy Bentham (W Tait, 1843) 316.
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to approve non-disclosure of evidence, with the most relevant consideration being
“exposure of an investigative technique that makes the criminal community more aware
and therefore better able to avoid detection”.?* Drug dealing on the Dark Web is much
less likely to satisfy national security justifications in itself. However, revealing
investigative strategies could allow evasion of detection in future matters involving
national security, especially as terrorists have regularly exploited the protection afforded
by the Dark Web.”> Brown identifies that the inequality in evidence gathering
capabilities between the defence and prosecution is further increased when cybercrime
is involved, since necessary forensic methods are less accessible.?® Therefore, the accused
may have little ability to form a convincing defence, which challenges concepts of fairness
and access to justice. This places a dangerous amount of influence in the hands of the
prosecution, who ultimately decide which forensic evidence is available for cross
examination since the adversarial position of the defence is weakened.” A balance must
therefore be struck between providing a suitable level of respect for equality of arms, and

the need to protect police investigative strategies from the public eye.

In the era of globalisation, it is unavoidable that crime, too, operates trans-
jurisdictionally. Thus, multinational cooperation has proved to be key in the successful
seizure of hidden sites. Operation Onymous, which involved coordination between
several European Union and United States authorities, resulted in the take down of 410
sites, 17 arrests and $1 million worth of bitcoin.?® This cooperation relies upon bilateral
extradition treaties, however political context often dictates their effectiveness, since
they are affected by diplomatic relations. Extradition treaties often in practice offer
unequal obligations amongst the signatories. For example, the UK-US extradition treaty

allows the US, but not the UK, to demand the extradition of a subject without prima

2* CPS Guidelines ‘Disclosure Manual’ (The Sensitive Material Schedule) ch 8
www.cps.gov.uk/legal/d_to_g/disclosure_manual/> accessed 6 January 2017..

» G Weimann, ‘Going Dark: Terrorism on the Dark Web’ (2016) 39 (3) Studies in Conflict & Terrorism
195.

% C Brown, ‘Investigating and Prosecuting Cyber Crime: Forensic Dependencies and Barriers to Justice’
(2015) 9(1) International Journal of Cyber Criminology 55, 71.

7 J Zonderman, Beyond the Crime Lab: The New Science of Investigation (John Wiley & Sons 1998).

28 Europol Press Release ‘Global Action Against Dark Markets on Tor Network’ (Europol, 7 November
2014) «<www.europol.europa.cu/newsroom/news/global-action-against-dark-markets-tor-network>
accessed 11 January 2017.
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facie evidence of a wrongdoing.?® Lauri Love, accused of hacking FBI systems, inter alia,
has been extradited without the US disclosing the charges or evidence against him.*
This form of administration of justice threatens basic principles of fairness and justice
for the accused. Reluctance to divulge information on receipt of a request may
particularly be an issue where the two countries differ in their weighting of security and
the right to privacy in surveillance and data retention. Finally, resource restriction may
also stunt assistance,’! particularly with the additional challenges involved in

investigating the Dark Web adding unavoidable cost.

The difficulty with the borderless nature of cryptocurrency means that differing
attitudes to bitcoin amongst countries can prevent enforcement. Ponzi investment scams
highlight these challenges. Such scams prove particularly successful when they involve a
pyramid scheme dimension, where victims double up as promoters, unknowingly
recruiting new victims in return for gift incentives. Since the recruiter and the recruited
are likely to be in different jurisdictions, mutual-cooperation becomes even more crucial.
For example, the MyCoin scandal in Hong Kong saw approximately HK$3 billion in

bitcoin lost amongst 3000 clients in several countries.*

Conceptual difficulties also arise in trans-jurisdictional crimes. The legal consequences
which a person’s conduct produces become disputable as a matter of law, given the

differing definitional boundaries of the crime,** and the United Nations (UN) has drawn

2 M Binyon, ‘One-Sided Treaty was Meant to Handle Terrorist Subjects’ The Times (London, 28 June
2008)
<web.archive.org/web/20110611202458/http://business.timesonline.co.uk/tol/business/law/article680281.e
ce> accessed 16 November 2016.

30 D Gilbert, ‘Don’t Crucify Our Geeks: Why Lauri Love’s Extradition is Setting a Dangerous Precedent’
(International Business Times, 23 November 2016) <www.ibtimes.co.uk/dont-crucify-our-geeks-why-lauri-
loves-extradition-setting-dangerous-precedent-1593057> accessed 13 December 2016.

31 United Nations Office on Drugs and Crime (UNODC), ‘The Use of the Internet for Terrorist Purposes’
(2012) 47 «swww.unodc.org/documents/frontpage/Use_of_Internet_for_Terrorist_Purposes.pdf> accessed 1
May 2017.

32 W Maina, ‘MyCoin Bitcoin Scam — The Sequel to a Bitcoin Nightmare’ (Cryptocoins News, 20 February
2015) «<www.cryptocoinsnews.com/mycoin-bitcoin-scam-sequel-bitcoin-nightmare/> accessed 7 January
2016.

33 E S Stimson, Conflict of Criminal Laws (The Foundation Press 1939).
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attention to the challenges to dual criminality and national sovereignty this can have.?*
Exactly where a cybercrime took place can be difficult to determine, which may raise the
issue of which jurisdiction the criminal need be tried in.> Since Tor users are routed
through several nodes, this further obscures the location of the offence. Olivia Bolles, a
vendor on the Silk Road, shipped illicit goods to more than 17 countries alone,
demonstrating just how far sellers can reach when using the Dark Web. Although it is
true, as Jake Applebaum suggested, that crime on the Dark Web is simply a reflection of
the physical world,> access to such a large population is usually reserved for criminals

far up the food chain.

V. Common Gimmicks: How Scams Succeed

It is clear that most of the aforementioned crimes are simply traditional crimes carried
out in a contemporary technologically advanced manner.”® However, some have
exploited specific features of the Dark Web, particularly in the form of Bitcoin scams. As
an entirely virtual currency, Bitcoin is a decentralised financial network with no
intermediary processing transactions. Bitcoin presents regulatory challenges because the
actors normally subject to anti-money laundering legislation are removed from the
equation. The pseudonymous nature of cryptocurrency provides protection of identity
from both the authorities and victim. As there is no inherent chargeback mechanism,
where an escrow or double-signatory mechanism is not used, transfers are irreversible
and therefore, there is little chance that funds will be recovered. For example, the
BitcoinWisdom Ad Remover app, is a disguised malware which performs the function of
removing ads, but in the illicit dimension, it sits dormant until the individual makes a
transaction on a bitcoin exchange site. By replacing the QR code on two-factor
authentication services with a fake one, the victim authorises a bitcoin transfer to the

scammer’s wallet. This case exposed major flaws in QR codes, zero confirmation

3 UNODC (n 31) 138.

35 S Brenner and B Koops, ‘Approaches to Cyber Crime Jurisdiction’ (2004) 15(1) Journal of High
Technology Crime 1.

36 K Hill, ‘How a Delaware Doctor Was Linked to Silk Road Drug Sales’ (Forbes, 26 November 2013)
«www.forbes.com/sites/kashmirhill/2013/11/26/how-a-delaware-doctor-was-linked-to-silk-road-drug-
sales/#3d03232682ba> accessed 27 December 2016.

37 Horizon: Inside the Dark Web (BBC 2014).

38 P Graboskey, ‘Virtual Criminality: Old Wine in New Bottles?’ (2001) 10 Social & Legal Studies 243.
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transactions and other off-chain features.> Bitcoin-based businesses might need to
consider implementing features like cryptographical signing and redundant
authentication to better secure their convenience-oriented features to protect them from

malware and social engineering.*°

Money laundering through unknowing mules has arisen to clean cryptocurrency funds
illegitimately obtained through the Dark Web. For example, Lunarbay involved
scammers advertising work-from-home jobs on normal job websites, usually offering a
commission rate and hourly wage, for handling funds transfers. Funds from other scams
are put into the mule’s account, who is sent a QR code and instructed to go to a bitcoin
ATM where they transfer the funds to the scammer’s account.* The moral culpability of
the mule is questionable since they are acting as an innocent agent,*> and they are
unlikely to fall within the class of individuals under the statutory duty of strict liability
to report suspicious behaviour.*? Since mules are often unaware of the criminal activity
they are partaking in, to impose a duty to report suspicious activity upon them would
likely do little in practice to encourage reporting. Furthermore, the current anti-money
laundering framework is structured to suit professional sectors such as banking, not an
individual seeking commission based informal work. Using mules eliminates some of the
challenges associated with confiscating the proceeds in cryptocurrency form, such as
access issues with the bitcoin-wallet key. However, it also adds an additional stage into
the tracing process. Evidence of the association between the mule and the scammer needs
to be shown in order to prove that the source of the physical proceeds lies in the original
activity on the Dark Web. The same issues will arise with detecting and investigating

that original activity in the first place.

3 T O’'Ham, ‘Chrome Add-on Steals Bitcoin with Social Engineering, QR Codes Vulnerable’ (Bitcoinist, 12
March 2016) «<www.bitcoinist.com/chrome-add-on-steals-bitcoin-using-social-engineering-all-qr-codes-
vulnerable/> accessed 27 December 2016.

40 ihid.

4 B Krebbs, “Money Mule’ Gangs Turn to Bitcoin ATM’ (Krebs on Security, 29 September 2016)
«www.krebsonsecurity.com/2016/09/money-mule-gangs-turn-to-bitcoin-atms/#more-36514> accessed 16
December 2016.

2 Cogan e Leak [1976] QB 217.

4 Proceeds of Crime Act 2002, ss 330-332.
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Part of the scale of success of the Silk Road is attributed to the trust of its users which
was derived from combining the use of Tor, an Escrow service, and bitcoin payments.**
In contrast, marketplaces which do not use cryptocurrencies, such as The Farmer’s
Market which used Paypal, have proved less elusive to authorities since they provide an
easily traceable paper-trail to identify physical identities.*> However, many users are
aware of these unnecessary risks and therefore move to other, more sophisticated
websites.*0 A common issue with confiscating the proceeds of crime whilst in
cryptocurrency form is the withholding of the wallet key, without which proceeds
remain inaccessible and out of the authorities” hands. In some jurisdictions, court orders
can require divulgence of this information with the punishment of imprisonment for
failure to comply.#” One weakness in the protection offered by bitcoin is that
transactions are publicly observable using Blockchain. Software which analyses these
records such as Chainalysis, which ‘spot connections between digital identities’, have
been used to exploit this.*® However the trace of bitcoin can be manipulated by money
laundering software, which some marketplaces, such as the Silk Road did, routinely offer
as an Escrow system on transactions, and therefore the bitcoin paid for a product is not

the same bitcoin which enters the sellers’ wallet.

VI. Conclusion

In short, the main obstacle in investigating crimes on the Dark Web is the technical
sophistication of the encryption behind the software involved. Therefore, the ability of
law enforcement agencies to successfully bring criminals to justice inevitably correlates
with the development of methods to exploit the vulnerabilities and to solve the
cryptography behind Dark Web programming. Ultimately, the legislature needs to

determine the extent of corruption within the Tor network to warrant proportionate

44 Deep Web (Directed by Alex Winters, Epix 2015).

# United States v Willems and others, 21 USC 846 (CD Cal 2011).

46 O Franklin-Wallis, ‘Unravelling the Dark Web’ (G9, 7 February 2013) «<www.gq-
magazine.co.uk/article/silk-road-online-drugs-guns-black-market> accessed 27 December 2016.

47 Regulation of Investigatory Powers Act 2000, part 3.

#8 Europol Press Release, ‘Europol and Chainalysis Reinforce Their Cooperation in the Fight Against
Cybercrime’ (Europol, 19 February 2016) «<www.europol.europa.eu/newsroom/news/europol-and-
chainalysis-reinforce-their-cooperation-in-fight-against-cybercrime> accessed 7 January 2016.
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law enforcement, because destabilising anonymity will inevitably deter legitimate users
from pursuing the beneficial functions for which Tor was originally developed to

facilitate.

In light of budget cuts to public services, it is contentious that a reactive policing strategy
is more appropriate than an investigative strategy. Given the absence of an intention
requirement in drug possession offences,* this approach would not prevent law
enforcement from stepping in when they detect these crimes once they reach an offline
status. However, unlike personal drug use offences, more serious offences such as
conspiracy to commit murder (facilitated by the hiring of hitmen on the dark web)
provide a more convincing argument to adopt a preventative policing strategy. Taking
down sites like the Silk Road may be a better path of investigation since it will eliminate
an entire market place of criminal activity at a time, rather than investigating lower level
severity crimes which do not justify the means of investigation quite so convincingly. The
initial strategy development in how to track down pseudonymous criminals on the dark
web is likely to be the most resource consuming stage of investigation. However, to argue
that cyber-crimes should be treated the same as their offline counterpart, fairness
demands that online crimes be investigated as readily as offline crimes to ensure that
criminals who satisfy the requirements of an offence are brought to justice regardless of
their method of execution. Although it is an ideal that all crimes are investigated and
perpetrators are brought to justice, this is not attainable where resources are limited, and

dark web investigations are extremely resource intensive.

4% Firearms Act 1968, s 1 creates an absolute offence - see also Rv Hussain (1981) 72 Cr App R 143; Misuse
of Drugs Act 1971, s 5 (1).
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Is Article 27 of the International

Covenant on Civil and Political
Rights Well-Equipped to Deal

with the Complexities of
Minority Protection?

Anthony Ellington Wenton

Abstract

At first glance, Article 27 of the International Covenant on Civil and Political Rights appears to be a
rather modest provision and does not scem at all well-equipped to protect persons belonging to minorities.
The wording of the article is vague with regards to precisely who will benefit from the provision and vague
with regards to which states the article applies to. In addition, the wording is negative and thus apparently
does not impose any positive obligations. However, this article will demonstrate that the vagueness of
Article 27 has in fact proved to be its greatest strength. The fact that it is not precise as to who the
beneficiaries are and that it does not attempt to exhaustively list positive obligations has allowed the
Human Rights Committee to adopt an expansive interpretation and to apply the Article to a broad range
of persons across all states parties. Through its amenability to interpretation, Article 27 is well-equipped

to deal with the complexities of minority protection.

I. Introduction

Article 27 of the International Covenant on Civil and Political Rights (ICCPR) states:
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In those States in which ethnic, religious or linguistic minorities exist,
persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own
culture, to profess and practise their own religion, or to use their own

language.!

While it is clear that Article 27 has fed into a number of other international instruments?,
the focus of this paper will be restricted to a detailed discussion of Article 27 itself and
the interpretation of this provision by the Human Rights Committee (HRC), the UN
Special Rapporteur Francesco Capotorti and leading academics in the field of minority

rights protection.

It will be argued that, at first sight, Article 27 is textually vague in terms of who will
benefit from the right, restricted in scope in that it appears not all states are covered, and
weak in that it only imposes negative obligations on states. However, it will be argued
that the vagueness of Article 27 can actually be an opportunity. The fact that it does not
impose strict definitions of applicability or attempt to exhaustively list positive
obligations, leaves the Article open to extensive interpretation. Fortunately, as will be
demonstrated, the HRC has not shied away from expansive interpretations of the Article.
In addition, the Capotorti Report and wider academic commentary will also be used to

show how Article 27 may be interpreted broadly.

The paper considers that the (quasi) judicial activism of the HRC has developed Article
27 to cope with many areas of minority protection. It will be demonstrated that the HRC
has interpreted the scope of Article 27 expansively so as to create a very broad working
definition of ‘persons belonging to minorities’. What is more, the existence of minorities
within a state has been interpreted as a question of objective fact and not left at the whim

of states. After taking a broad view of who is entitled to rights under Article 27, the HRC

! International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23
March 1976) 999 UNTS 171 (ICCPR), art 27.

2 See for example Convention on the Rights of the Child (adopted 20 November 1989, entered into force
2 September 1990) 1577 UNTS 3, art 30.
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has further recognised that Article 27 imposes positive obligations upon states to protect
minorities. While the case law of the HRC is limited thus far, in terms of spelling out the
full spectrum of positive obligations, the principle has been established and the stage is
set for further development. Overall, this article considers that Article 27 of the ICCPR,
used as a vehicle for wider interpretation, can indeed be regarded as well-equipped to

deal with the complexities of minority protection.

I1. The Value of the Human Rights Committee (‘HRC’)

It is valuable to briefly consider the HRC’s purpose and why its opinions are valuable

before discussing its findings in greater detail.

Under Article 28 of the ICCPR, a Human Rights Committee is established, charged with
monitoring compliance with the provisions of the ICCPR. Under Article 40 ‘The States
Parties to the present Covenant undertake to submit reports on the measures they have
adopted which give effect to the rights recognized herein and on the progress made in
the enjoyment of those rights’. The HRC then studies the reports and transmits its
findings to the concerned state and may also make ‘general comments’ if appropriate.
Additionally, under the Optional Protocol to the International Covenant on Civil and
Political Rights, the HRC can receive communications from individuals alleging that
their rights under the ICCPR have been violated. The Committee then invites the state

concerned to respond to the allegations before providing its observations.?

Although the findings of the Committee are not legally binding on states, its findings
provide strong authority for how to interpret the ICCPR and represent ‘an expression of

the accumulated and unparalleled experience of an independent expert human rights

3 M Scheinin, ‘The United Nations International Covenant on Civil and Political Rights: Article 27 and
Other Provisions’ in K Henrard & R Dunbar (eds), Synergies in Minority Protection: European and
International Law Perspectives (Cambridge University Press 2008) 23, 24.
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body of a universal character in its consideration of the implementation of the ICCPR .
Moreover, the states parties cannot simply disregard the views of the HRC out of hand.
As the HRC is the treaty body charged with monitoring compliance with the legally
binding obligations of the ICCPR, states parties are obliged to consider its views in good
faith.> This means that states parties must respond to the HRC and provide legal

arguments to justify any disagreement with its findings.®

III. The scope of Article 27: What is the Definition of Minority and
Whether Article 27 Universally Applies to all states?

It is submitted that the first clause ‘in those States in which ethnic, religious or linguistic
minorities exist’ immediately suggests that Article 27 might not apply to all states. This
clearly seems at odds with reality given the UN High Commissioner for Human Rights’
guidance on minority rights that ‘All States have one or more minority groups within
their national territories, characterized by their own national, ethnic, linguistic or

religious identity, which differs from that of the majority population.’”

So, what is the purpose behind the insertion of this clause? Thornberry considers that
the purpose of the clause was twofold. First, ‘to restrict the rights to those minorities
long established in the territory of the state and to prevent the encouragement of new
minorities or the reawakening of minority consciousness in previously assimilated
groups.” Second ‘the expression could also mean that it is within the competence of a

state to deny the existence of any minorities within its boundaries, including denial by

4 D McGoldrick, The Human Rights Committee: Its Role in the Development of the ICCPR (Clarendon Press 1991)
92-93.

> Venice Commission, ‘Report on the implementation of international human rights treaties in domestic
law and the role of courts’ (Rome, 10-11 October 2014) Para 78.

6 N Sitaropoulos, ‘States are Bound to Consider the UN Human Rights Committee’s Views in Good
Faith’ (OxHRH Blog, 11 March 2015) < http://ohrh.law.ox.ac.uk/states-are-bound-to-consider-the-un-
human-rights-committees-views-in-good-faith/ > accessed 9 September 2017.

7 UNOHCHR, ‘Minority Rights: International Standards and Guidance for Implementation’ (2010)
<http://www.ohchr.org/Documents/Publications/MinorityRights_en.pdf> accessed 13 May 2016.
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refusal to recognise the groups in its own legal system, either constitutionally or

statutorily.” 8 Both of these restrictions have been rejected by the HRC.

This qualifying clause was added to Article 27 at Chile’s request in order to reflect the
view held by many states, particularly in Latin America, that their states should not be

deemed to have minorities for the purposes of the ICCPR.

Thornberry quotes the Brazilian representative as stating that ‘mere coexistence of
different groups in a territory under the jurisdiction of a single State did not make them
minorities in the legal sense’. The Brazilian interpretation of a minority was a group that
had been transferred to a new state as a result of a change in territorial boundaries and
thus found itself in a racial, linguistic or religious minority. Most importantly, voluntary
immigrants ‘could not be considered minorities, or claim the international protection

accorded to minorities.” °

As such historical events were not considered to be a part of the history of Latin
American states, these states did not consider that they had minorities and so Article 27
did not apply to them. The main fear seems to have been that immigrants entering
countries voluntarily could form new minorities and threaten the cohesion of the state
by claiming minority rights.'° It is submitted that the vague formulation of Article 27

indeed leaves the range of groups covered unclear.!

However, the HRC has rejected an interpretation of Article 27 that restricts its

applicability to only the older and more established minorities. In its General Comment

8 P Thornberry, ‘Is there a Phoenix in the Ashes? - International Law and Minority Rights’ (1980) 15
Texas International Law Journal 421, 448.

® UNGAOR, 16th Sess, 1103rd Mtg, UN Doc A/C.3/SR.1103 (1961), paras 8-14.

19" G Pentassuglia, Minorities in International Law: An Introductory Study (Council of Europe Publishing 2002)
98.

W Kymlicka, ‘National Cultural Autonomy and International Minority Rights Norms’ in DJ Smith and
K Cordell (eds), Cultural Autonomy in Contemporary Europe (Routledge 2008) 45-46.
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No. 23, the HRC clarified that Article 27 applies to minorities that ‘exist’ within a state
party regardless of the length of time the community has been present. Further, all
individuals belonging to such minorities have the right ‘in community with members of
their group, to enjoy their own culture, to practice their religion and speak their
language’ regardless of the length of time they have been in the state and whether or not
they have legal status as citizens: ‘migrant workers or even visitors in a State party

constituting such minorities are entitled not to be denied the exercise of those rights.?

It is submitted that this broad interpretation of the beneficiaries under Article 27,
elevates Article 27 rights to the status of clear human rights belonging to all persons
belonging to minorities. It is not a matter of having the right passport or visa, the rights

under Article 27 are fundamental human rights which apply to:

all ethno-cultural minorities, on all continents, no matter how large or
small, recent or historic, territorially concentrated or disperse ... Article 27
applies even to visitors within a country. Article 27, in other words, can
be seen as a truly universal cultural right - a right that can be claimed by

any individual and carried with them as they move around the world.!®

This broad interpretation also defeats any suggestion that states can deny the existence
of minorities by not recognising them in their own legal systems. The HRC has been clear
that ‘The existence of an ethnic, religious or linguistic minority in a given State party
does not depend upon a decision by that State party but requires to be established by
objective criteria.'* As Scheinin notes ‘Being a minority is a matter of empirical facts, and
ultimately to be determined by the HRC through its functions of international
monitoring of state compliance with the ICCPR.’® An example of such a determination
can be seen in the Lovelace case. The HRC considered the objective facts that Sandra

Lovelace was ethnically and linguistically a Maliseet Indian, the Maliseet being a

12 H R C General Comment No. 23(50), UN Doc CCPR/C/21/ Rev.1/Add.5. Para 5.2.

B W Kymlicka, ‘National Cultural Autonomy and International Minority Rights Norms’ in DJ Smith and
K Cordell (eds), Cultural Autonomy in Contemporary Europe (Routledge 2008) 46.

4 H R C General Comment No. 23(50), UN Doc CCPR/C/21/ Rev.l/Add.5. Para 5.2.

15 M Scheinin, ‘The United Nations International Covenant on Civil and Political Rights: Article 27 and
Other Provisions’ in K Henrard & R Dunbar (eds), Synergies in Minority Protection: European and

International Law Perspectives (Cambridge University Press 2008) 23, 26.
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numerically inferior community to the majority population of Canada with ethnic and
linguistic characteristics that distinguish that community from the majority. The
Maliseet were objectively a minority group and Sandra Lovelace was objectively a person
belonging to a minority.!® The Lovelace case also highlights that the HRC interprets

indigenous persons as minorities for the purposes of Article 27.

In summary then, regardless of permanence of residence, citizenship or nationality, an
individual can claim the right to enjoy their Article 27 rights in community with their
ethnic, religious or cultural minority group. The existence of that group is a matter of

objective fact and does not depend on recognition by the state.

IV. Positive Obligations on States?

Perhaps the most immediately striking aspect of Article 27 is that, unlike several other
obligations under the ICCPR, Article 27 is phrased negatively ‘shall not be denied’ rather

than expressly imposing positive obligations on states.
To quote Scheinin:

Textually, ICCPR Article 27 is a rather modest provision in that it
primarily addresses the negative obligation of states not to deny members
of minorities the right to enjoy their culture, to profess and practice their

religion or to use their own language.!”

Although Thornberry reaches a quite different conclusion, he acknowledges that the text
of Article 27 appears to only place a ‘duty of toleration on States, a duty of non-

interference with the cultural and religious practices of the groups.’® This is a view

16 Lovelace v Canada, Comm No 24/1977, UN Doc Supp No 40 (A/36/40) at 166 (1981) [14-15].

17" M Scheinin, ‘The United Nations International Covenant on Civil and Political Rights: Article 27 and
Other Provisions’ in K Henrard & R Dunbar (eds), Synergies in Minority Protection: European and
International Law Perspectives (Cambridge University Press 2008) 23.

18 P Thornberry, ‘Self-Determination, Minorities, Human Rights: A Review of International Instruments’
(1989) 38 International and Comparative Law Quarterly 867, 881.
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shared by many legal scholars.® For example, Akermark makes reference to Tore
Modeen’s consideration that states ‘are not required to enter into any commitment to
protect their minorities, beyond avoiding hindrances on the minority group employing

their own language and developing their own culture.”

It is submitted that a straightforward reading of Article 27 makes it readily apparent that
minorities have a right to exist and to preserve their own identity and that forced
assimilation of minorities is prohibited.?! However, it is not readily apparent that Article
27 gives rise to any positive obligations on states to take action to protect minorities.
Rather it appears that the state is merely under a duty to not take any action that would
deny minorities their rights. In other words, the duty of the state is to refrain from taking

action that would impede minorities in their own efforts to assert their cultural identity.

At first glance therefore, Article 27 does not appear to be at all well-equipped to deal
with the complexities of minority protection. As Thornberry has noted ‘Article 27 would
add little to the provisions on non-discrimination ... if it did not attempt to address the
reality of minority disadvantage and implicate positive action by States.’?? It is submitted
that there are two key reasons why minorities require active support from states and
thus a passive approach is insufficient. The first is that ‘merely leaving a minority to its
own devices could already amount to a form of forced assimilation, in that the authorities
would de facto surrender such a group to the pressures of the dominant majority.’2
Pentassuglia refers to the ‘horizontal’ duty to protect minority rights against
‘infringements by private actors’.?* Secondly, as noted by Capotorti, without active

support from the state, ‘the enormous human and financial resources which would be

19 Akermark makes particular reference to the commentary of Modeen, Tomuschat, Nowak and Higgins.
See AS Akermark, Justification of Minority Protection in International Law (Kluwer Law International 1997) 128.
20 ibid at 128.

2l K Henrard, Devising an Adequate System of Minority Protection: Individual Human Rights, Minority Rights and the
Right to Self-Determination (Kluwer Law International 2000) 165.

22 P Thornberry, ‘Minority Rights’ in Academy of European Law (ed), Collected Courses of the Academy of
European Law, Volume VI, Book 2 (Kluwer Law International 1997) 307, 336.

2 Henrard (n 21) 165.

24 G Pentassuglia, Minorities in International Law: An Introductory Study (Council of Europe Publishing 2002)
105.
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needed for a full cultural development’ will prevent members of minorities from

exercising their right to enjoy their own culture.”> As Thornberry argues:

In the same way in which general affirmations of a right to work, to
culture or to education ring hollow without active and sustained state
intervention toward achieving these objectives, so also the special rights
of members of minorities to their own culture, language and religion are

deprived of substantive content without a level of active support.?

For the above reasons, a mere passive approach by states will not be sufficient to protect
minorities. Therefore, in order for Article 27 to be in any way well-equipped to deal with
the complexities of minority protection, it would be necessary to interpret the Article as
imposing positive obligations on states. It is submitted that such an interpretation is

available.

Cholewinski points out that ‘The negative wording and the drafting history of Article 27
are by no means conclusive in interpreting the provision’.” He reminds us that under the
Vienna Convention of the Law of Treaties, ‘A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose’.?® The object and purpose of Article 27
is to protect the right of minorities ‘to enjoy their own culture, to profess and practice
their own religion or to use their own language’. For reasons already presented, a mere
passive, negative duty is insufficient to accomplish this goal. Therefore, it is submitted

that the Article must be interpreted as imposing positive obligations on states.

2 F Capotorti, ‘Study on the Rights of Persons belonging to Ethnic, Religious and Linguistic Minorities’
UN Doc E/CN.4/Sub.2/384/Rev.1 (1979) para 213.

% P Thornberry, ‘Is there a Phoenix in the Ashes? - International Law and Minority Rights’ (1980) 15
Texas International Law Journal 421, 449.

27 R Cholewinski, ‘State Duty towards Ethnic Minorities: Positive or Negative? (1988) 10(3) Human
Rights Quarterly 344, 369.

28 Vienna Convention on the Law of Treaties (entered into force 27 January 1980) 1155 UNTS 331 Article
31(1).
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Reference has already been made to Capotorti’s argument that positive government
assistance is needed for minority groups to enjoy their culture due to ‘the enormous
human and financial resources which would be needed for full cultural development'.
This argument is developed further through reference to Article 15 of the International
Covenant on Economic, Social and Cultural Rights (ICESCR).? This Article provides
that states recognise the right to take part in cultural life’® and that states must take
steps to ‘achieve the full realization of this right [which] shall include those necessary for
the conservation, the development and the diffusion of science and culture.”? There is a
logic to thinking that Article 27, which relates to the right of minorities to enjoy their
own culture, must also impose positive duties on states. Capotorti considers that ‘if it is
true that the State must take measures in order for the right of each person to participate
in cultural life to be fully realised (under Article 15(2)), then one is logically bound to
recognise that such measures will also have to be taken in order for the first of the Article
27 rights to be translated into reality.”*? Both Article 15 ICESCR and Article 27 ICCPR
relate to the enjoyment of cultural life. If Article 15 imposes positive measures then
Article 27 should also require positive measures to achieve the enjoyment of culture for

persons belonging to minorities.

Li-Ann Thio has drawn a further interesting comparison between Article 15 of the
ICESCR and Article 27 of the ICCPR which is worthy of some consideration. Thio notes
that the obligations under the ICESCR are ‘promotional in nature, whereas ICCPR rights
are by nature more immediate obligations which can be vindicated by an associated
individual complaints procedure.”® It is submitted that this idea generally holds true and
that violations of civil and political rights are usually more ‘obviously susceptible to
judicial process’.** Rhona Smith has suggested that the reference to culture in Article 27

‘demonstrates the broadening of the Covenant from its root civil and political rights to

2 International Covenant on Economic, Social and Cultural Rights (entered into force 3 January 1976)
993 UNTS 3.

30 ibid Article 15(1)(a).

3 ibid Article 15(2).

32 F Capotorti, ‘Les Développements Possibles de la Protection International des Minorités’ (1986)
Cabhiers de Droit 239, 243 (my translation).

33 L Thio, Managing Babel: The International Legal Protection of Minorities in the Twentieth Century (Martinus
Nijhoff Publishers 2005) 145. It is unfortunate that the point is not elaborated upon further by Thio.

3 P Thornberry, International Law and the Rights of Minorities (Clarendon Press 1991) 181.
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include matters that would fall, more correctly, within the ambit of a document on
economic and social rights.”® It is submitted that both Article 27 ICCPR and Article 15
ICESCR impose positive obligations, but the inclusion of Article 27 within the ICCPR
sets the protection of minority rights on more solid ground than just a duty to promote.
Article 27 is imposing positive obligations on states to take more immediate action to
protect minority rights and the compliance with the Article is to be monitored by the

HRC.

Thornberry points out that ‘The relationship between the rights in the Covenant also
suggests the positive view. The point here is that, unless Article 27 is given a more
forceful content, it adds nothing to the Covenant.?® The ICCPR protects freedom of
thought, conscience and religion under Article 18; freedom of expression under Article
19; freedom of association under Article 22; and prohibitions on discrimination under
Articles 2 and 26. It is submitted that Article 27 must either impose positive obligations
or else it is totally superfluous. This paper argues that, logically, the inclusion of an
additional article directed specifically at minorities must impose additional obligations
with regards to members of these particular groups. Without Article 27, persons
belonging to minorities would already have the right to equal treatment and to freedom
of religion, expression and association the same as all other persons. It is submitted that
Article 27 recognises the unique disadvantages minorities face and that supplementary
measures are needed in order to bring minorities up to a genuine level of equality with

the majority. This is the interpretation given to the Article by the HRC:

The Committee observes that this article establishes and recognizes a
right which is conferred on individuals belonging to minority groups and
which is distinct from, and additional to, all the other rights which, as
individuals in common with everyone else, they are already entitled to

enjoy under the Covenant. ¥

3 RKM Smith, Textbook on International Human Rights (2°¢ edn, Oxford University Press 2005) 330.
36 P Thornberry, International Law and the Rights of Minorities (Clarendon Press 1991) 180.
3% H R C General Comment No. 23(50), UN Doc CCPR/C/21/ Rev.l/Add.5. Para L.
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The fact that the ICCPR contains provisions prohibiting discrimination and an article
protecting the rights of minorities ‘to enjoy their own culture, to profess and practise
their own religion, or to use their own language’ implies that there is something extra in
Article 27. It is useful to consider the UN Secretary-General’s report on The Main Types
and Causes of Discrimination when reflecting on the different objectives of Articles 26
and 27. The Secretary-General explains that measures preventing discrimination and
measures protecting minorities are both based on ‘the principles of equality’. The
distinction is that preventing discrimination involves taking steps to ‘suppress or
eliminate inequality of treatment’ based on membership of a particular group. Whereas,
minority protection ‘requires positive action: concrete service is rendered to the minority

group’ such as building a minority language school.?®

If Article 27 is to achieve the objective of protecting the right of minorities to religion,
language and culture then positive action is essential. As has already been referred to, a
policy of non-interference can be a form of forced assimilation if the minority identity
cannot survive the pressures exerted by a dominant majority.> Additionally, Capotorti
notes that there are high human and financial costs involved with cultural development
and so simply stating that persons belonging to minorities have the right to culture,
religion and language without providing any state support removes much of the practical
substance of these rights.*® For example, it is important to ensure that I as a Roman
Catholic living in the United Kingdom am not discriminated against in applying for jobs,
accessing the justice system etc. This is Article 26. However, this is not enough as much
of the value of being a Catholic would be removed if I were not able to go to a Catholic
church, be educated in a Catholic school etc. as this is the essence of that particular

religion and culture. This is Article 27.

38 UN Secretary-General, ‘The Main Types and Causes of Discrimination: Memorandum Submitted by
the UN Secretary-General’ (1949) UN Doc E/CN.4/Sub.2/40/Rev.1. Para 6 and 7. Quoted by P
Thornberry, International Law and the Rights of Minorities (Clarendon Press 1991) 183.

3 K Henrard, Devising an Adequate System of Minority Protection: Individual Human Rights, Minority Rights and the
Right to Self-Determination (Kluwer Law International 2000) 165.

40 F Capotorti, ‘Study on the Rights of Persons belonging to Ethnic, Religious and Linguistic Minorities’
UN Doc E/CN.4/Sub.2/384/Rev.1 (1979) para 213.

140 WENTON, AE



2017 UNIVERSITY OF LIVERPOOL LAW REVIEW VOLUME 3

It is worth noting that there is also an indirect aspect of Article 26 non-discrimination
which would mandate positive action for minorities. This is the fact that, if the state
allocates resources to the majority then is it not also obliged to allocate equal (in
outcome) resources to the minority? It is submitted that this must be the case. If the state
allocates funds to the running costs of a Church of England school then should it not also

allocate funds to the Catholic school down the road as well?

This paper will now turn to the practice of the HRC which demonstrates the positive
obligations imposed by Article 27. The first port of call is General Comment 23 in which
the HRC makes clear that states parties are obliged to introduce positive measures to
protect minority rights from actions by the state and from actions by private individuals.
For reasons already discussed, merely leaving minority groups to fend for themselves is
not sufficient to protect minority rights and can result in complete de facto assimilation.
The HRC also states that ‘Although the rights protected under article 27 are individual
rights, they depend in turn on the ability of the minority group to maintain its culture,
language or religion’ and positive measures may be needed for members of minorities to
be able to develop their culture and language and practise their religion. This is the point
made by Capotorti and Thornberry; it is not enough to declare that members of
minorities have special rights and then fail to provide the active support required for such

rights to be realised. #

This General Comment leaves no room for doubt as to the HRC’s view that Article 27
imposes positive obligations on states. The issue now is to determine what the contents
of these obligations are. Pentassuglia noted in 1999 that the case law of the HRC was
limited with many areas of protection left unexplored.*? It is submitted that this is still
an accurate reflection today. Of course, with regards to individual complaints, the HRC
can only respond to the cases brought to it, most of which have been brought by

indigenous communities and have concerned cultural claims. In particular, language,

# HRC General Comment No. 23(50), UN Doc CCPR/C/21/ Rev.l/Add.5. Paras 6.1 and 6.2.
42 G Pentassuglia, ‘Minority Protection in International Law: From Standard-Setting to Implementation’
(1999) 68 Nordic Journal of International Law 131, 149.
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education and religion need further elaboration. In this regard, it is submitted that

raising awareness of the ICCPR and the individual complaints procedure is essential.

With regards to culture, there is significant jurisprudence and the HRC has interpreted

the concept broadly in case law and in General Comment 23:

the Committee observes that culture manifests itself in many forms, including a
particular way of life associated with the use of land resources... That right may
include such traditional activities as fishing or hunting and the right to live in
reserves protected by law. The enjoyment of those rights may require positive
legal measures of protection and measures to ensure the effective participation of

members of minority communities in decisions which affect them.®

Thus, the HRC has interpreted culture broadly as encompassing the right to enjoy a
certain way of life, including the right to carry out traditional economic activities, and
has recognised that members of minority communities have a right to participate in

decisions affecting their way of life.

Two particularly notable cases are Lubicon Lake Band v Canada and Angela Poma Poma v Peru.
In the Lubicon case, the applicants accused the Canadian government of allowing their
ancestral land to be taken by oil and gas companies. The HRC found that ‘Historical
inequities to which the State party refers and certain more recent developments threaten
the way of life and culture of the Lubicon Lake Band and constitute a violation of Article
27 so long as they continue.’** In terms of remedy, an offer by the government to set aside
95 square miles for a reserve and pay monetary compensation was considered. Thus, the

right to culture extended to a right to land and resources.

# HRC General Comment No. 23(50), UN Doc CCPR/C/21/ Rev.l/Add.5. Para 7.
# Lubicon Lake Band v Canada, Comm No 167/1984, UN Doc CCPR/C/38/D/167/1984 [33].
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In Angela Poma Poma, the applicants complained that the government had authorised the
building of wells which diverted water away from the Aymara community’s land.
Consequently, they were no longer able to raise llamas and alpacas which seriously
compromised their way of life. The HRC found that this traditional economic activity
was ‘an essential element of the culture of the Aymara community’® and that the
government’s construction project had ‘substantively compromised the way of life and
culture’* of the Aymara. In order to comply with Article 27, the government should have
involved the Aymara in the decision-making process and obtained the ‘free, prior and
informed consent of the members of the community’ before building the wells. In addition,
the benefits of any measures must be weighed against the potential risks to the minority

way of life ‘so as not to endanger the very survival of the community and its members.+

Thus, Article 27 cultural rights can place a state under an obligation to obtain consent
from aminority community before engaging in aa project which would have a substantial
impact on their way of life. Additionally, the state should assess the impact that a project
might have on a minority community’s economic activities and take steps to minimise

such an impact.*8

V. Conclusion

HRC practice has interpreted the definition of minority very broadly indeed to include
even temporary visitors to a state. Furthermore, the HRC has established that the
existence of minorities within a state is to be determined objectively and does not depend
on recognition by the state. With reference to the Capotorti Report and academic
commentary, arguments have been raised explaining why a simple negative
interpretation of Article 27, which does not place positive obligations on states to take
specific action to protect minorities, is insufficient to achieve the objectives of ‘not

denying persons belonging to such minorities ... the right, in community with the other

4 Angela Poma Pomav Peru, Comm No 1457/2006, UN Doc CCPR/C/95/D/1457/2006 [7.3].
ibid at [7.7].
ibid at [7.6].
ibid at [7.7].
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members of their group, to enjoy their own culture, to profess and practise their own
religion, or to use their own language.” The HRC has, therefore, adopted the position that
positive action by states is required under Article 27. However, broadly stating that
states have positive obligations does not give substance to precisely what these
obligations entail. In other words what positive action can persons belonging to
minorities expect? So far, the case law of the HRC has been rather limited. While
progress has been made regarding elaboration of cultural rights, in particular to include
rights to economic activities and rights to land and resources, there are still several areas
of minority protection (religion, language, education) which need to be addressed in

greater detail.

This paper concludes that the stage has been set for further developments to take place
over time. Article 27 is the most widely ratified minority rights protection provision, it
imposes negative and positive obligations on states to ensure the rights of a wide range
of persons. While the precise details of each and every duty states must comply with
have not yet been elucidated fully, we can be optimistic that the HRC will continue on

its expansionist path. As a vehicle for protecting minority identity, Article 27 is well

equipped.

144 WENTON, AL









SHAPING

SOCIAL JUSTICE

2017




	Blank Page
	Blank Page
	Blank Page

