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Foreword

It gives me great pleasure to write this foreword for the sixth edition of the University of

Liverpool Law Review.

Despite unprecedented levels of disruption to their studies due to the Covid-19
pandemic, the volume once again showcases the excellent scholarship written by our
students at the Liverpool Law School. In line with the Law School’s philosophy, the
articles in this volume examine the law on a wide range of topics, but always through a
social justice lens: from advances in reproductive technologies and their potential impact
on abortion (Rebecca Dracup) to access to justice in welfare benefits cases following
LASPO 2012 (Olivia Fare), in addition to thoughtful analyses of the concept of ‘specially
affected states” and its articulation with the international law principle of sovereign
equality (Adil Navid); the criminalisation of extreme pornographic images (Emily
Swainson); the legal situation of climate change refugees (Caitlin Cooney) and

accountability of the International Criminal Court (Holly Knowles).

Faced with the impossibility to meet face-to-face and global upheaval, the 19/20 Editorial
Board managed to select and edit high quality contributions and put together an
impressive volume in extraordinary circumstances. They should be immensely proud of

their achievement!
Dr Lauréne Soubise

Lecturer in Law, University of Liverpool



Preface

It would not be right to preface this year’s University of Liverpool Law Review without
addressing the challenges everyone involved with the Law Review, and the globe, has
faced during 2020. Although challenging at times, I am indescribably proud of everything
we have achieved in this process. Without the determination of every single member of
the Editorial Board and the commitment of every single writer, this achievement would

not have been possible.

Selecting the finest work from a pool of excellent submissions, it was an honour to gauge
the extent of creativity and aptitude of the Law School’s student body, of which I am sure
we are all proud to be part of. We are forever grateful for our authors’ studious and
insightful reflections upon the latest legal issues. This journal truly represents the

inspirational capabilities of the student body at the University of Liverpool.

Examining a range of social, political and legal issues, this volume encapsulates the
diversity of legal studies; from the relationship between human rights, abortions, and
emerging reproductive technologies, to reflections upon the dichotomy of politics and
justice in the inner workings of the International Criminal Court. In unprecedented
times of upheaval, on the cusp of social, economic and political change, we have hopefully
demonstrated an important diversity in legal issues, advocating for social justice every

step of the way.

Perseverance and diligence have defined this year’s issue, defying the odds to complete
what we set out to do. To the Editorial Board, your tenacity towards the project has been
admirable. It has been a delight working with you all, you have each brought so much to
the table which I commend you all for. To all of our gifted authors, the Editorial Board

and the Academic Advisory Board, thank you.

Maisie Law

Editor-in-Chief

vi
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The Future of Human
Reproduction: An Enquiry Into
Ectogenesis Ending the Abortion
Debate

Rebecca Dracup

Abstract

The technology needed for ectogenesis, the removal of foetal gestation from women’s bodies to
laboratories, does not yet exist.! That being said, advancements in reproductive technology are moving at
a fast pace. Indirect research, through the efforts to enhance the survival of premature babies, means that
complete ectogenesis is on the horizon. Ectogenesis will have far reaching legal, moral and ethical
implications. In addition, it will challenge how normative ideals, such as the concepts of reproduction and
family, are traditionally perceived. As a result, it is essential that discussions regarding advances in the
legal regulation of reproductive technology take place before ectogenesis becomes a reality. Due to the
vast discussion points, in respect of ectogenesis, the focus of this paper is to explore and challenge the

assertion that ectogenesis will end the abortion debate.

Introduction

Peter Singer and Deane Wells argue that when ectogenesis becomes a possibility, a
woman’s right to bodily autonomy will no longer be in conflict with the alleged right to

life of the foetus.? They reason that a woman will be able to choose to terminate her

! Leslie Cannold, ‘Women, Ectogenesis, and Ethical Theory’ (1995) 12 Journal of Applied Philosophy 55.
2 Peter Singer and Deane Wells, ‘Ectogenesis’ in S. Gelfand (eds), Ectogenesis: Artificial Womb Technology and
the Future of Human Reproduction (Rodopi: Amsterdam, New York, 2006).
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pregnancy without choosing the inevitable death of the foetus that she is carrying,
thereby ending the abortion debate.® This paper will argue that this proposition is
incorrect and that whilst ectogenesis is not an unwelcome prospect, when it does
become a reality there will still be a conflict. However, this conflict will no longer solely
be between the genetic mother and the foetus but also the genetic father. Cost
considerations aside, ectogenesis will impinge upon the collective rights of both genetic
parents not to have a biological child. If there is no choice not to be a biological parent,
this will cause social harms of attributional parenthood due to perceived obligations
towards the unwanted child, and issues in respect of adoption. In addition, if ectogenesis
is ultimately to be used as an alternative to abortion, this may lead to an increase in

backstreet abortions.

This paper will start with an analysis of the present law on abortion, and with reference
to case law, discuss briefly how the concept of viability has influenced legislation and
afforded protection to the foetus. It will then go on to discuss what is meant by a
woman’s bodily autonomy and argue that, in consideration of partial ectogenesis, this
right is still engaged. Therefore, a competent woman should not be subject to any
invasive medical procedures that she does not consent to. The main section of this paper
will critically discuss the rights of the genetic parents and argue that whilst, for some,
adoption may be a plausible solution to an unwanted foetus, in reality there would not
be the resources to accommodate the increase in the number of babies born that will need
to be cared for. Following this discussion, the final section will analyse whether the
opposing positions of pro-choice feminists and pro-foetus right-to-lifers can be
reconciled. Concluding that ectogenesis will not end the abortion debate, the only way
to ensure that a person does not have a genetic child, to eliminate the associated social
pressures and the inevitable burden on society, is for there to be a right to the death of

the foetus.

3ibid 12.
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Present Law on Abortion

Even in 2020 abortion is still a contentious issue. However, whilst contentious, it is one
of the most commonly performed medical procedures; in 2018 there were 200,608
abortions for women resident in England and Wales.* This is the highest number
recorded. Under the Offences Against the Person Act (OAPA) 1861, it is a criminal offence
for a pregnant woman to intentionally procure her own miscarriage.> Also, for any other
person to supply anything whatsoever, knowing that the same is intended to be used to
procure a miscarriage.® Despite this, a person shall not be guilty of an offence under the
OAPA 1861, and shall have a defence if certain circumstances cited within the Abortion

Act 1967 are met.

When the Abortion Act 1967 was initially enacted, it set no time limit in respect of when
an abortion could be lawfully performed. This meant that under the Infant Life
(Preservation) Act 1929, a medical practitioner could still be liable for the destruction of
a viable foetus which was “capable of being born alive”.” The Human Fertilisation and
Embryology Act 1990 included amendments to the Abortion Act 1967, the most
significant of which was the reduction of the upper time limit on most abortions from 28
weeks of gestation to 24 weeks.® Prior to this Act, infants born before 28 weeks were not
considered to be sufficiently developed to survive outside of the womb. However, with
technological advances in neonatal intensive care, survival is now possible at 22 weeks.
Notably, though, there is still a high risk of residual disability or death for babies who are
born before 26 weeks.” The Human Fertilisation and Embryology Act 1990 did not make
any amendments or change the grounds for abortion. It is therefore clear that the concept
of viability has influenced the current law on abortion and that it will affect the

regulation of future reproductive technologies.

4 Department of Health and Social Care, ‘Abortion Statistics, England and Wales: 2018 (13 June 2019)
<https://www.gov.uk/government/statistics/abortion-statistics-for-england-and-wales-2018> accessed 13
May 2020.

> Offences Against the Person Act 1861, s 58.

6ibid s 59.

7 Infant Life (Preservation) Act 1929, s 1(1).

8 Human Fertilisation and Embryology Act 1990, s 37(4).

° Aurora Plomer, ‘A Foetal Right to Life? The Case of Vo v France’ [2005] HRL Rev. 311, 336.
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The Concept of Viability: Influencing Legislation and Affording

Protection to the Foetus

The right to life!® and the right to respect for private and family life! can be used to
support the conflicting views of pro-choice feminists and pro-foetus right-to-lifers. In
Paton v BPAS, a pregnant woman who had obtained the necessary certificates so that her
pregnancy could be lawfully terminated, was met with opposition from her husband.?
Her husband objected to the abortion and therefore applied to the Court for an
injunction. The Court held that they did not wish to interfere with the discretion of
doctors who had acted in accordance with the Abortion Act 1967 and therefore an

injunction was not granted.”®

Unsatisfied by the Court's decision, the husband in Patonv BPAS applied to the European
Commission on Human Rights (the Commission), contending that the law of England
and Wales violates his Articles 2, 5, 6, 8 and 9 rights under the ECHR. In the first
instance, the Commission did not find that Articles 5, 6 and 9 of the Convention were
relevant to his complaints.” In respect of Article 2, the Commission concluded that the
life of the foetus cannot be regarded in isolation from the life of the pregnant woman due
to the intimate connection between the two.!® They continued by stating that if the right
to life did extend to the foetus, and the protection under the Article was without
limitation, this would be an absolute right and as a result an abortion would be
considered prohibited even where the continuance of the pregnancy would involve a
serious risk to the life of the pregnant woman." In addition to this, in respect of the
husband's right to Article 8 of ECHR, the Commission did not find that the right could

be interpreted so widely as to embrace a right to be consulted or to make an application

10 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on
Human Rights, as amended) (ECHR), art 2.

ibid art 8.

12 Paton v British Pregnancy Advisory Service Trustees and Another [1978] QB 276.

B ibid.

4 Patonv UK (1980) 3 EHRR 40 (Commission Decision) [1].

1 ibid 28.

16 ibid 19.

17 ibid.
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in regards to the abortion that his wife intended to have.'® As a result, the Commission
dismissed the husband’s application. This case demonstrates the conflict between the
pregnant woman’s freedom to choose, the alleged right to life of the foetus and the rights
of the biological father. In theory, the life of the foetus cannot be set above that of the
pregnant woman. In addition, whilst the biological father does have a right under Article
8 of ECHR, this right cannot trump the right of the pregnant woman to choose whether

to have an abortion.

Further to this matter, in the case of Vo v France the European Court of Human Rights
(ECtHR) had, for the first time, the opportunity to consider directly the possible
application of Article 2 of the ECHR in respect of when life begins and viability of the
foetus.”® The court acknowledged the variety of legal, medical and religious views
adopted by different Member States in respect of when life begins and concluded that,
due to the lack of a European consensus in respect of the scientific and legal definition,
there is a margin of appreciation that the ECtHR considered Member States should
enjoy.?° Vo v. France arose from an incident involving a doctor who mistakenly ruptured
Mrs Vo’s amniotic sac when he mistook her for another patient, thereby terminating the
foetus. It had already been established that a foetus is viable at six months; however,
whilst expert evidence at trial was contentious, it showed that Mrs Vo’s foetus was
between 20 and 21 weeks old at the time of the death.?! The court concluded that, “the
unborn child is not regarded as a "person” directly protected by Article 2”.>? Similarly, to
the previous case discussed, the court expressed that if a foetus does have a right to life,

it is implicitly limited by the mother's rights and interests.?*

It would therefore appear, at first glance, that the proposition put forward by Singer and

Wells is correct; when ectogenesis becomes a reality, a woman’s freedom to choose will

18 ibid 27.

1 Vo v France application no. 53924/00 (ECtHR, 8 July 2004).
20 Plomer (n 9) 321.3.

2Vov France (n 19) 19.

22 ibid 80.

2 ibid.
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no longer directly conflict with the alleged right to life of the foetus.?* However, this
proposition is too simple. There are many other factors that need to be taken into
consideration when balancing the rights of the pregnant woman against the alleged

rights of the foetus.

Ectogenesis, Viability and a Woman’s Bodily Autonomy

Whilst it appears that the Court in Vo v France avoided directly answering the question
of whether viability could become the point at which the life of the unborn foetus could
fall within the scope of protection of Article 2 of ECHR,? it is clear that the present law
on abortion is influenced by the concept of viability and this concept is heavily
dependent on the technology available. Currently, an abortion cannot be performed if a
pregnancy exceeds 24 weeks 26 unless: the termination is necessary to prevent grave
permanent injury to the physical or mental health of the pregnant woman;* or the
continuance of the pregnancy would involve risk to the life of the pregnant woman,
greater than if the pregnancy were terminated;?® or there is a substantial risk that if the
child were born it would suffer from such physical or mental abnormalities as to be

seriously handicapped.?

Whilst it is unclear if viability will remain the cut-off point after which a pregnancy can
only be terminated in extreme circumstances, there is no doubt that ectogenesis will have
an effect on the laws on abortion. Arguably once complete ectogenesis becomes possible,
viability will be from conception, making the concept of viability in this context
problematic. This may mean that women therefore seeking an abortion under s 1(1)(a),*

also known as the social ground, may have no choice but to transfer the foetus to an

24 Singer and Wells (n 2) 12.
2 Plomer (n 9) 334.

26 Abortion Act 1967, s 1(a).
7 ibid s 1(b).

8 ibid s 1(c).

2 ibid s 1(d).

30 Supra note 26.
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ectogenic chamber. However, in this scenario, a woman’s right to bodily autonomy is still

engaged and therefore this in itself would be an infringement of this right.

At present, the technology needed for total ectogenesis is still very much in its infancy.
Although, partial ectogenesis is already a reality. This is evidenced by short term
gestation of embryos in vitro, and the gestation of premature babies in incubators.?!
Therefore, as scientists look to improve technology to enhance the survival of babies born

on the cusp of viability, total ectogenesis becomes more of a reality.??

David James explains that a foetal transplant would be an elaborate surgical procedure,
similar to a caesarean, and would thus require general anaesthesia as well as surgical
incision.?* That being said, the majority of abortions are currently performed in the early
stages of pregnancy, with 9 out of 10 abortions being carried out under 13 weeks in 2018.34
Pregnancies which are up to 63 days are terminated by using a combination of drugs that
are administered orally and/or vaginally. This type of termination, in the early stages of
pregnancy, is known as an early medical abortion (EMA).* In contrast to a foetal
transplant, which would have all the associated risks and complications which

accompany more invasive procedures, an EMA is safer and less risky for the woman.3

The law is clear; a competent pregnant woman who has the capacity to decide may
choose not to have medical intervention even though it may result in the death of the
foetus.>” In St George's Healthcare NHS Trust v S8 the Court of Appeal adopted the view that,
in the case of a pregnant woman, the right to refuse medical treatment was not

diminished even though her decision might appear “morally repugnant”.?® Therefore, a

31 Cannold (n 1) 55.

32 ibid.

33 David N James, ‘Ectogenesis: A Reply to Singer and Wells’ (1987) 1(1) Bioethics 87, 87.

3* Department of Health and Social Care (n 4).

3 Department of Health, ‘Evaluation of Early Medical Abortion (EMA) Pilot Sites’ (May 2008)
<https://eprints.soton.ac.uk/185967/1/dh_084617.pdf> accessed 5 December 2019.

36 James (n 33).

37 Re MB (Medical Treatment) [1997] 2 FCR 541; 38 BMLR 175.

38 St George's Healthcare NHS Trust v S, Rv Collins, ex parte S [1998] 3 All ER 673.

3 ibid, 63.
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woman’s right to bodily autonomy means that she has the right to make an informed
choice in respect of medical procedures and whether she wishes to have an abortion. The
right to self-determination is protected by Article 84° and means that a pregnant woman
has the freedom to choose a less risky and invasive abortion over a riskier and more

invasive one.*!

In her earlier work, Christine Overall was of the view there is no right to the death of the
foetus if it is capable of surviving outside of the woman’s body.*> However, she now

agrees that:

..respect for the woman’s bodily autonomy requires that she both
be entitled to choose how her pregnancy is terminated and be
entitled not to have a medical professional remove something
from her body, against her will, with the goal of keeping it alive

for purposes that are not her own.*3

Christine Overall therefore comes to the conclusion that if a woman wishes to end her
pregnancy, and ectogenesis is readily available, then transferring the foetus to an artificial
womb should not be her only choice.** Consequently, any attempts to restrict a woman’s
right to bodily autonomy, by requiring that she undergo a medical procedure to transfer
the foetus to an artificial womb, may create more harm than good. This is evidenced by
the fact that the mortality rates of pregnant women, owing to unsafe abortions, are
generally higher in countries with major restrictions and lower in countries where

abortions are available without restrictions or under broad condition.*

40 ECHR.

4 James (n 33) 87.

42 Christine Overall, ‘Rethinking Abortion, Ectogenesis, and Fetal Death’ (2015) 46 Journal of Social
Philosophy 126.

4 ibid 130.

# ibid 135.

# Louise Finer and Johanna B Fine, ‘Abortion Law Around the World: Progress and Pushback’ (2013) 103
American Journal of Public Health 585, 586.
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The Rights to the Death of the Foetus

In light of the concept of viability and a woman’s right to bodily autonomy, it is important
to consider whether there is a right to the death of a foetus. Mathison and Davis argue
that whilst there is a right to an abortion, they have doubts that there is a right to the
death of the foetus.*® In their article they consider and reject three arguments: a right not
to become a biological parent; a right to one’s genetic privacy; and finally, a right to
property.*” Mathison and Davis reject these arguments and build upon the claims of
prominent advocates, such as Judith Jarvis Thomson.*® Whilst Thomson believes that
abortions are justified because of the violation of a woman’s bodily autonomy, she makes
it clear that she does not support the assertion that an abortion is the right to the death
of the foetus.** She instead argues that this is incidental and an unavoidable
consequence.’® Abortion is therefore understood by Thomson as the right to evacuation.
However, a more convincing argument is Résédnen’s belief that there is a right to the death
of the foetus, but that when ectogenesis becomes possible this right will no longer be
solely a woman’s right.>! Arguably, the right to the death of the foetus will be the right of

the genetic parents and only together can this be used.>

In the case of Evans v Amicus, refusing genetic parenthood and exercising one's right not
to procreate was successfully argued as an aspect of an individual’s right to a private and
family life.>* The ECtHR upheld Howard Johnson’s decision to refuse his ex-partner,
Natalie Evans, the use of the embryos they had created together through IVE. Whilst it
was Miss Evans’ last chance of being a genetic parent, Howard Johnson successfully
argued that he did not want a genetically related child that he was not actively raising

with the child’s mother.

:4; Eric Mathison and Jeremy Davis, ‘Is There a Right to the Death of the Foetus? (2017) 31(4) Bioethics 313.
:z}zﬁiiarms Thomson, ‘A Defense of Abortion’ (1971) 1 Philosophy & Public Affairs 47.

0 11131366

i];;ﬂla Riésdnen, ‘Ectogenesis, Abortion and a Right to the Death of the Fetus’ (2017) 31 Bioethics 697, 698.
>3 Evaﬁs v Amicus Healthcare Ltd and Others [2004] EWCA Civ 727, [2004] 2 FLR 766.
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It is important to note that most legal theory to date on the status of the foetus has been
in the context of the foetus in utero where the interests of the mother are in conflict with
those of the foetus.> We have also seen, that if the foetus is in utero, then the biological
father does not have a right to seek an injunction to stop the pregnant mother of his child
from having an abortion.>This may be open to challenge when ectogenesis becomes a
reality. Christine Overall suggests that a woman is entitled to choose an abortion and the
death of the foetus in utero because “the foetus is her project and is created from her own
physical being. It is in her body, and what happens in her body is her prerogative”.®
Abortion in this sense also enables the pregnant woman to avoid being a genetic mother,
avoid becoming a social mother, and avoid having any relationship to, and hence
responsibilities for a future person.> Expanding on this, as Résinen explains, when it is
possible to gestate the foetus outside the womb, the fate of the foetus is not her decision
but their decision.® This is due to the fact that it will no longer be women alone who can
physically sustain a foetus. Therefore, whilst traditionally women are held responsible
for the foetus, when the technology becomes available it will become a joint

responsibility.>

Focusing, therefore, on the right not to become a biological parent, Catriona Mackenzie

explains that:

..abortion is not a matter of wanting to kill this particular being...
It is rather a matter of not wanting there to be a future child, so
intimately related to oneself, for which one either has to take

responsibility or give up to another.®

Mackenzie does not advocate that the right to death of the foetus is absolute, as, for
example, it would not be deemed morally permissible if the biological parents wanted to

end foetal life in the late stages of pregnancy simply because they had changed their

>4 Singer and Wells (n 2).

% Patonv UK (n 15).

% Overall (n 42) 133.

7 ibid.

38 Réasénen (n 51) 699.

3 Catriona Mackenzie, ‘Abortion and embodiment’ (1992) 70 Australasian Journal of Philosophy 136, 138.
60 ihbid 152.

10
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minds. However, if there is no right to the death of the foetus and the only option is foetal
transfer into an ectogenic incubator, then there will be no choice for the prospective
parents not to be biological parents. For those who do not wish to become a genetic

parent, becoming one may result in parental obligations and social harms.

The concept of attributional parenthood reflects the social attitude in which others treat
a genetic parent as though they still have the same moral obligations to the child as a
custodial parent, even when the legal system has absolved them of such obligations.®! The
biological parents could therefore be the subject of discrimination and negative
behaviour from other members of society.®? In addition, whilst it is true that some
parents may have a change of heart, those who don’t may feel a life-long obligation to
their birth children even when the child has been adopted and they are no longer legally
responsible.®> Mathison and Davis agree that parents have a right not to be discriminated
against on the basis of attributional parenthood. Though, they contend that it does not
follow from the fact that this treatment is wrong that one therefore possesses a right to
the death of the foetus.%* Similarly, Thomson expresses that some prospective parents
may be utterly devastated by the thought of having a child, then that child being put out

for adoption; but that wanting the foetus to die cannot be justified.®

There needs to be a revised concept of abortion to enable the right not to be a genetic
parent to be evoked. Whilst it is not clear at this stage of research what time restrictions
will be put in place when ectogenesis becomes a reality, the revised conception of
abortion should include the killing of the foetus in utero, in addition to the removal of
the foetus from the woman’s body. This will not only engage the right not to be a genetic
parent, but it would also prohibit the potential harms on society. Abortions in England
and Wales are commonplace. If foetal transplants were the only way to end a pregnancy

this would result in hundreds of thousands of ectogenic children being born each year

o ihid 698.

62 Mathison and Davis (n 46) 315.
0 Résdnen (n 51) 699.

64 Mathison and Davis (n 46) 315.
% Thomson (n 48) 66.

11
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who would require care service. These children would quickly accumulate and there
would not be the resources to accommodate all of them.® Furthermore, there is no telling
what lasting effects ectogenesis will have on a child, gestated in an artificial womb, both

mentally and physically.

The Reconciliation Debate: A Happy Harmony Between Pro-choice

Feminists and Pro-Foetus Right-to-Lifers?

Considering Singer and Wells’ proposition that ectogenesis would separate the conflict
between the mother’s freedom to choose and the alleged right to life of the foetus, it
appears that the opposing ideologies of pro-choice feminists and pro-foetus right-to-
lifers cannot be easily reconciled.” Even if ectogenesis becomes cost-effective and readily
available, it would not conclude the abortion debate. The abortion reconciliation
argument glosses over crucial details of implementation, such as the cost of providing
ectogenesis for all the foetuses of the millions of women who now choose to have an
abortion across the world.¢ Who would pay for the artificial womb would need to be
considered which would no doubt lead to further questions regarding access, thus
highlighting social inequalities. A woman not only has the right to terminate her
pregnancy but also has the right to the death of the foetus. However, when ectogenesis
becomes a reality this will be a joint right of the genetic parents to ensure that they do
not have a genetically related child. Consequently, there will still be tension between the
views of pro-choice feminists and pro-foetus right-to-lifers once the technology to

remove a foetus from a woman's womb without damage becomes possible.®

Other academics rule out a reconciliation between the two opposing views due to the
fact that a risky procedure, such as foetal transplantation, cannot be deemed in the best
interest of the pregnant woman. Some have gone further to argue that performing a foetal

transplant, without a woman’s consent, is akin to stealing a body part.”’ Whilst the

% James (n 33) 87.

o7 Singer and Wells (n 2) 12.

% James (n 33) 87.

 Mathison and Davis (n 46) 314.
70 Overall (n 42) 130.

12
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validity of this assertion will not be discussed, this argument does evidence the strong
views against ectogenesis. Furthermore, a study of 45 Australian women appears to
indicate that both women who favour abortion rights, as well as women who oppose
them have negative feelings about ectogenesis.”! Whilst this was only a small,
unrepresentative study, the findings demonstrate the reactions of the women
interviewed and should be taken seriously. If ectogenesis is not a welcome prospect for

anyone, a reconciliation will not be possible.”

Finally, the development of artificial womb technology may be seen as mistrust in
women’s bodies to bear children. This scepticism that scientists can do a better job of
gestation than women is opined by Anna Donchin where she argues that technology
should not be the solution to the abortion debate.”” Focusing on technological
advancements takes away from society’s consideration of abortion, the right to the death

of the foetus, and whether this is or will ever be morally permissible.”

Conclusion

Two conclusions can be gleaned from this article and the analysis of Singer and Wells’
proposition. Firstly, ectogenesis will not end the abortion debate. Secondly, the opposing
views of pro-choice feminists and pro-foetus right-to-lifers will not, in general, be
reconciled by artificial womb technology. Whilst the technology needed to make
ectogenesis a possibility may not yet be a reality, there is a high probability that it will

be available before there has even been serious considerations of how it will be regulated.

One of the main objects of the Abortion Act 1967 was to attempt to get rid of backstreet,
dangerous abortions.” When ectogenesis becomes possible, heavy restrictions are likely

to be put in place that mean that a woman in the early stages of pregnancy, seeking not

1 Cannold (n1).

2ibid 57.

7 Anne Donchin, ‘The Growing Feminist Debate over the New Reproductive Technologies’ (1989) 4
Hypatia 136, 144.

7 Overall (n 42) 135.

> R v Scrimaglia (1971) 55 Cr App R 280.
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to simply detach the foetus from her body but for it to die, would have to sacrifice her
body for a certain period of time and then undergo an invasive medical procedure so that
the foetus could be transferred to an artificial womb. Left with no alternative she may
seek unsafe means of securing an abortion and the death of the foetus. This will not be a
progression but regression in respect of the law on abortion. Therefore, in relation to the
scenario where both biological parents know about the pregnancy, the ability to choose
whether to terminate the foetus or to transfer the foetus to an artificial womb should be
a collective right. Due to the harms incurred as a result of an unwanted child gestated in
an artificial womb, it is perhaps most responsible to be able to abort the pregnancy,
thereby ending the life of the foetus even when technology allows otherwise. This will

be, of course, subject to time limits.

We need to be cautious that this area of regulation is not dominated by masculine
ideology. However, in the near future larger studies including men and women should be
conducted to obtain a more representative understanding on people’s views on abortion
and ectogenesis. It is hoped that a larger study will give people an understanding of
ectogenesis and will help them to make informed choices when the technology becomes

available. It will also help inform how this technological advancement is regulated.
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International Law, Sovereignty

and Specially Affected States

Adil Navaid

Abstract

The international order has changed drastically since the ambitious project of the UN, and what it has
entailed since, began in 1945. With more States than perhaps the current model was built for, it is
becoming ever more difficult to reconcile the existing sources of international law with the needs of the
international community. Specifically, the source of customary international law has seemed fragmented
for awhile, more so since the ‘one-off mention of “specially affected States” in the North Sea Continental
Shelf case, at the ICJ. This piece aims to examine the following: to what extent does the idea of specially
affected States introduced by the IC] in the North Sea case contravene the fundamental international law
principle of sovereign equality? Could this dictum by the IC] create a loophole allowing certain more

powerful States to impose their desires on less powerful States?

Introduction

Whilst, in theory, sovereign equality is critical in protecting the rights of less powerful
States,! the practical application of the principle is not uniform and consistent,? and is in
itself flawed in ensuring equality amongst sovereign States. This article will explore how
customary international law (hereafter ‘custom’ or ‘CIL’) has never been conducive to
ensuring sovereign equality, and therefore the addition of the specially affected states

(hereafter SAS) doctrine does not disturb the status quo of sovereign equality in the

! Juliane Kokott, ‘States, Sovereign Equality’ (2011) Max Planck Encyclopaedia of Public International Law
para 11 <https://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-¢1113> accessed
4 January 2020.

2 For discussion on this, see Kokott (ibid) paras 17-18.
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modern international order.> Whilst the concept of SAS seems contradictory to sovereign
equality, in practice it is too diluted to undermine the principle. Power has always been
relevant in international law, and it is too idealistic to imagine an international order
without the influence of powerful nations. However, with the correct use of the SAS
doctrine, it could be a tool for smaller States to utilise against powerful nations, and thus

help reverse the power imbalance towards greater sovereign equality.

Sovereign Equality in International Law

Sovereign equality is seen as the cornerstone of the international legal order.* Whilst
there is no international constitution, it has been argued that the principle would be at
the centre, were there to be one.’ It is core to the voluntarist approach of international
law that every State has the equal and unfettered ability to consent to a legal obligation.
Furthermore, some proponents of the principle would submit that, with regards to CIL,
every State has an equal contribution in the formation of that law.® This is the foundation
of international law,” and no legal obligation can be binding without the express consent
and free will of States.® As Vattel famously states, “a small republic is no less sovereign

than the most powerful of kingdoms”.?

3 For a similar distinction, see Anthea Elizabeth Roberts, ‘Traditional and Modern Approaches to
Customary International Law: A Reconciliation’ (2001) 95(4) AJIL 757, 758; B S Chimni, ‘Customary
International Law: A Third World Perspective’ (2018) 112 AJIL 1, 3.

4 This is the view of many academics, such as Kokott (n 1) para 1, and the principle has been found in a
multitude of treaties and declarations, such as the Charter of the United Nations (adopted 26th June 1945,
entered into force 24th October 1945) 1 UNTS 16 (UN Charter) art 2(1).

> Kokott (n 1) para 16.

¢ See, for example, North Sea Continental Shelf (Germany v Denmark/Netherlands) Dissenting Opinion of Judge
Manfred Lachs [1969] IC] Rep 219, at 228 (hereafter ‘North Sea’).

7 Louis Henkin, International Law: Politics and Values (Martinus Nijhoff, 1995) 27.

8 Whilst this is a widely discussed principle, for the purposes of this article, see the understanding of the
rights and duties conferred through this principle in the definition set out in, Declaration on Principles of
International Law concerning Friendly Relations and Cooperation among States in accordance with the
Charter of the United Nations, UNGA Res 2625 (XXV) (24 October 1970); see, also, Malcolm Shaw,
International Law (6th ed, Cambridge University Press 2008) p.214.

¢ Emmerich de Vattel, ‘Preliminaries’ in Joseph Chitty (ed), The Law of Nations: or, Principles of the Law of Nature,
Applied to the Conduct and Affairs of Nations and Sovereigns (CUP 2011), LXIIL
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Yet, whilst it is seen as a fundamental norm,™° it is an imperfect principle for ensuring
equality."' Tt does not truly reflect the state of international affairs. There have been more
powerful States within a system of sovereign equality since before its formal acceptance
in the modern legal order, such as Austria, Prussia and the United Kingdom during the
Concert of Europe.? In the United Nations Security Council, substantive or important
matters require nine votes, including the concurring votes of the five permanent
members.* Therefore, sovereign equality is not universally applicable in the modern

international order, nor has it ever been.#

Whilst, certainly, this acceptance of limitation can be seen as an emanation of
sovereignty itself, this view would be ignoring the reality of statehood in modern
international practice. Whilst the formation of new States is a contested area of
international law,b the role of the UN in providing international recognition of a newly
formed State cannot be understated. Though recognition alone cannot endow legal
personality on newly formed States,! the recognition following a certain criterion being
met completes the process, and is central to a State’s birth.”” Tt is submitted that
recognition often combines the constitutive and declaratory theories.!® Therefore,
membership to the UN is critical to the goal of any new State, and thus it may not be a
matter of sovereign choice, but the lack thereof. To not accept the UN with its

inequalities risks the loss of recognition, or international relations with the wider world.

10 Alex Ansong, ‘The Concept of Sovereign Equality of States in International Law’ (2016) 2 GIMPA Law
Review 14, 13.

' Kokott (n 1) para 2.

12 For a discussion on this, see Wilhelm G Grew, The Epochs of Internationall law (Michael Byers tr, Walter de
Gruyter 2000) 429-431.

B UN Charter (n 4) art 27(3).

1 Kokott (nl ) para 18.

15 However, for a generally accepted modern understanding, see the Montevideo Convention on the Rights
and Duties of States (signed 26 December 1933, adopted 26 December 1934) 165 LNTS 19, art L.

16 James Crawford, The Creation of States in International Law (2nd ed, OUP 2006) 20. This section of
Crawford’s book discusses the distinction between the constitutive theory and the declaratory theory. For
further discussion on the latter, see p 22.

17 Crawford (ibid) 23.

18 See, for example, Charles De Visscher, Problémes d'interprétation judiciaire en droit international public (A
Pedone, 1963) 191; De Visscher, Theory and Reality in Public International Law (4th ed, PUP 1968) 258.
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The principle is seen as a formal protection for weaker States to ensure that their
obligations stem from their will, and not the obligations of larger States.”® This is
unambiguous in conventional international law, as treaties bind only those party to it,
and thus consent is a pre-requisite to any legal obligation.?® However, with the
development of custom, the principle is undermined, and a loophole has always been

present for powerful States to misuse.

The Relationship Between Sovereign Equality and Traditional

Customary International Law

The term ‘traditional’,?! as opposed to ‘modern’ custom, represents custom with an
emphasis on State practice that is “constant and uniform”?? and is generally believed to
be law by those practicing it, otherwise known as opinio juris.”*> The latter is custom
developed primarily through opinio juris and the statements and declarations of States and
international bodies, without great emphasis on State practice over a significant period
of time.>* Furthermore, the dictum of the Court in the North Sea case” is categorised
under modern custom, as it allows for custom to be developed instantly by reducing
emphasis on widespread practice, and placing greater emphasis on whether the practice

and opinio juris of those specially affected is clear.?

Traditional CIL fails to conform to the principles promoted through sovereign equality.

Whilst legislative equality will be examined later, sovereignty is key to the principle. A

1 Kokott (n1) para11.

20 Vienna Convention on the Law of Treaties (adopted 23 of May 1969, entered into force 27t January
1980) 1155 UNTS 331 art 34.

2 Kokott (n 1); Chimni (n 3).

22 Asylum Case (Colombia v. Peru) [1950] ICJ Rep 266, 276.

2 Opinio juris is the widely regarded to be the second limb necessary to create custom. See, for example,
Statute of the International Court of Justice (adopted 26th June 1945, entered into force 24th October
1945) 1 UNTS 16 (ICJ Statute) art 38(1)(b).

24 Roberts (n 3) 758.

25 North Sea Continental Shelf (Germany v Denmark/Netherlands) [1969] IC] Rep 3 para 73.

2 For a demonstration of this, see Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United
States of America) (Merits) [1986] IC] Rep 14, where the Court derived customs of non-use of force and non-
intervention from statements such as General Assembly resolutions; for a discussion on this, see Roberts
(n3) 758.
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State is sovereign if “it is subjected only to international law”.>” Nevertheless, the very
laws to which States are subjected to are creations of the practice of an exclusive group;
specifically, Chimni argues, capital exporting nations.?® For example, the Law of the Sea
was, for the most part, a product of CIL, and was critical to the colonial expansion of
Europe.?® But this, along with a large portion of the law of prize and exploration, was
almost entirely based on the practices of the United Kingdom.?® And thus, the practices
of “third world nations™! or of the “global south™? are disregarded, or are of less
importance. In fact, as Chimni argues, the doctrine of CIL can be traced to “the emergence
of Europe as a legal community.”* Therefore, traditional custom is not based on
widespread State practice.’* Thus, binding new States at their inception, without due
regard of the law by which they are being bound by, is a violation of sovereignty, and by

extension, sovereign equality.®

Furthermore, the reliance on tacit agreement or implied consent is ever growing as there
are now more States than ever before. Yet, with an overreliance on the concept, the
consent of each State is blurred and thus the voluntarist roots of the modern
international order are in question.’® The need for long and universal acceptance is “no
longer a prerequisite in the development of customary international law”,*” and therefore
consent is not as clear cut as it should be.?® If consent is no longer clear, then there is
deviation from the core principle of sovereignty. The legal obligations that bind a nation

are stemming, not from their own consent, but the debateable existence of implied

" Hans Kelsen, Peace Through Law (University of North Carolina Press 1944), 35.

28 Chimni (n 3) 6.

29 ibid 19.

30 ibid 28.

3ibid 5.

32 See, generally, K ] Heller, ‘Specially-Affected States and the Formation of Custom’ (2018) 112(2) AJIL 191-
243.

33 Chimni (n 3) 20.

3% ] Patrick Kelly, ‘The Twilight of Customary International Law’ (2000) 40 Virginia Journal of
International Law 449, 492.

3 See P S Rao, ‘The Identification of Customary International Law: A Process That Defies Prescription’
(2017) 57(3) Indian Journal of International Law 221, 234-235 for a discussion on the reasons new states
may be bound by CIL whilst their silence will be seen as tacit agreement.

36 For a discussion on tacit agreement and the voluntarist theory of international law, see Kelly (n 34) 509.
37 Kokott (n 1) 31.

38 See Kelly (n 34) 491, for a discussion on the United States hypocrisy towards human rights abuses, whilst
norms are imposed on non-Western states “without their express consent to be bound”.
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consent to another State’s practice. Therefore, not every State is equal in its sovereignty,

as some are bound by rules they did not expressly consent to.*

It is prudent to consider the reality of international practice, and the realities of sovereign
equality. Traditional custom does not entirely conform to the core principle of sovereign
equality. David Fidler has termed it as “dinosaur custom”, referring to its inability to
adapt to a changing world.*® Therefore, one must adapt CIL, or risk the international
legal order falling ever more out of sync with its core principle of sovereign equality.
Charney also arrives at this conclusion, suggesting the classic understanding of custom
isno longer fit to further develop the law due to the proliferation of international forums
and States.*! Therefore, the modern approach to custom, with the SAS concept, expedites
the process of custom formation and, with the correct understanding of the concept,

promotes the equality of States in their international legislative competence.

The Specially Affected State Doctrine and Modern Customary

International Law

The theoretical effect of the SAS concept is twofold. The first, often regarded as the
positive effect,* is that the practice of SAS is necessary, but not sufficient in itself.** The
second, conversely regarded as the negative effect,** is when the declining practice by
SAS, in spite of affirming practice of general States, would have a negative effect on the
formation of CIL.*> This unequal emphasis on the practice of a few States in the creation
of custom undermines the concept of sovereign equality and leads to the belief that “some
States are more equal than others”.*¢ However, in practice, the effect of the SAS doctrine
is far more diluted. The modern international order, with a larger number of nations and

a greater emphasis on international relations than ever before, restricts the doctrine’s

3 Heller (n 32) 201-202.

40 David Fidler, ‘Challenging the Classical Concept of Custom’ (1996) 39 Ger Y B Int'l L 198, 216-231.
#Jonathan I Charney, ‘Universal International Law’ (1993) 87(4) AJIL 529, 543.

#2 See, generally, Shelly Aviv Yeini, ‘The Specially Affecting States Doctrine’ (2018) 112(2) AJIL 244-254;
Heller (n 28).

43 For a discussion on this, see Yeini (ibid) 244.

# Yeini (n 42); Heller (n 32).

# For a discussion on this, see Yeini (n 42) 244.

46 Heller (n 32) 201-202.
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ability to empower a small group of nations. There is no outright criterion or agreement
as to which States are seen to be SAS.*” However, through exploring the varying
interpretations of the concept of SAS, it becomes apparent that, in practice, sovereign

equality is, to a great extent, unaffected by the dictum in North Sea.

A narrow construction of SAS contradicts sovereign equality to an extent

It is critical to determine who is seen as specially affected. The SAS concept is vague due
to inconsistency at the ICJ itself. Other than in separate opinions and dissenting
judgments,*® the IC] has never expressly reaffirmed the SAS doctrine.* The International
Committee of the Red Cross (hereafter ICRC’) reported of the impact of the SAS
doctrine on international humanitarian law,® and looked at those States frequently
partaking in armed conflict.>! The report found that all States are specially affected by
international humanitarian law.>> Whilst this is not an outright disregard of the SAS
doctrine, it does dilute it; if every State is specially affected, then no State is special.”
Yeini submits that as long as a State is specially “affecting” the development of the law in

terms of its practice, then the doctrine can be applied.>*

However, by restricting SAS to only those States that frequently practice, this view
concedes an aspect of sovereign equality, in that there is inequality in the legislative
power of States.”® Yeini argues this is for the benefit of the wider international

community as mature rules would be developed by those States most affected and most

4 Rao (n 35) 253.

48 For a separate opinion mentioning the concept, see Fisheries Jurisdiction (UK v Iceland) Separate Opinion of
Judge De Castro [1974] IC] Rep 72, 90 (“For a new rule of international law to be formed, the practice of
States, including those whose interests are specially affected, must have been substantially or practically
uniform”).

4 Heller (n 32) 196.

% Jean-Marie Henckaerts, Louise Doswald-Beck, ICRC Report on Humanitarian Law: Customary International
Humanitarian Law (CUP 2005).

libid xliv-xlv.

2 Yeini (n 42) 247.

33 ibid.

>* Yeini (n 42) 251.

5> Heller (n 32) 201; see also Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) Declaration of
Judge Shi [1996] ICJ Rep 278.
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affecting, due to their experience in the practice.’® This is in line with the view of the
USA, which in its response to the ICRC report emphasised the importance of those
States that have, for example, developed careful military code over a significant period of
practice in armed conflict.”” As more powerful States carry out voluntary military

campaigns, this allows for the abuse of powerful States in the SAS doctrine.*

A broader construction of SAS would not undermine sovereign equality

Whilst the previous understanding of SAS undermines sovereign equality, a broader
approach to who is specially affected would correct this fault. Not only should those that
practice a particular custom be considered within SAS, but also those that are affected
by a practice.>® Whilst this may be the case, the jurisprudence does not reflect this. Tt
was the dissenting opinion of Judge Weeramantry that demonstrated, even in an
exclusive group such as States with nuclear weapons, that those that are impacted by
the testing of nuclear weapons should be considered.®® The SAS doctrine is further
diluted when considering its temporal applications.® Nations, such as Ukraine, once had
nuclear weapons but dismantled them; their practice is specially focused. Heller argues
that their practice should be included in the formation of custom with the doctrine of
SAS,®? for Ukraine would be far more aware of the policies, costs, and benefits of nuclear
arms, and thus any law developing from the practice is invaluable and cannot be
separated from other specially affected practices.®> This adopts the ‘experience’

reasoning of Yeini and the USA as stated above,% but removes the loophole for abuse by

% Judge Shi (ibid).

%7 John B Bellinger ITI, William ] Haynes I, ‘A U.S. Government Response to the International Committee
of the Red Cross Study Customary International Humanitarian Law’ (2007) 89 Int'l Rev Red Cross 443,
445-446; whilst this was a preliminary response awaiting the updated version by the US government, no
update has been given since.

8 Yeini (n 42) 248.

» See, generally, Heller (n 32); this reasoning can also be impliedly seen in Fisheries Jurisdiction (UK v Iceland)
[1974] IC] Rep 3 (Fisheries Jurisdiction) at paras 66 and 68; and in Obligations Concerning Negotiations Relating to
Cessation of the Nuclear Arms Race and to Nuclear Disarmament (Marshal Islands v UK) (Preliminary Objections)
(2016) ICJ Rep 833 (Marshal Islands case) para 44.

60 Legality of the Threat or Use of Nuclear Weapons (Advisory Opinion) Dissenting Opinion of Judge Weeramantry
[1996] ICJ Rep 535.

¢ Heller (n 32) 216.

62 ibid.

8 See, also, Yeini (n 42) 251 (“...polished policies over years of experience...”).

64 Specifically, of the experienced policies being a better route to the creation of customary law.
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powerful nations. By including those States that are affected, the number of States that
are specially affected increases, thereby reducing the exclusivity of the SAS group that
can prevent the formation of a new customary rule. This would reduce the likelihood of

abuse by powerful nations.

There are variations in the ways a State can be affected. States can be directly affected by
a practice such as in the Fisheries Jurisdiction case,® in which Iceland was directly affected
and was thus taken into consideration when assessing State practice forming custom.®
These States, therefore, should always fall into the category of SAS. Indirect affect is also
liable to fall into the category of SAS. This was the case in the Fisheries Jurisdiction case,
where the IC]J took the UK into consideration as it was indirectly affected by the practice
in question.®” Indeed, duties owed erga omnes, such as the duty to not pollute the high
seas, are in place specifically because of the indirect effect on a multitude of nations.5®
However, as Heller crucially points out, there must be a line drawn on this otherwise the
SAS doctrine would involve every State in nearly every circumstance.® It is submitted
that this is to be decided on an individual basis, and with the merits of each State. It is
the only interpretation through which the doctrine is functional, but not narrow enough

to ignore States who should rightfully be regarded as specially affected.

It is prudent to point out that, whilst this understanding of the SAS concept prevents
abuse by powerful nations, it does not eliminate it entirely. Those practices that have no
effect transnationally will still allow for a group of States to control the formation of
custom and general rules in international law.”® However, it would be impractical to
suppose an international legal order where this were not the case, as without the SAS

doctrine, States such as, Sri Lanka, Russia, Spain, Cyprus, and Georgia, for example,

6 Fisheries Jurisdiction (n 59).

% See, also, the Marshal Islands case (n 59) for the same principle of direct affect.

67 Fisheries Jurisdiction case (n 59).

8 For a succinct explanation of erga omnes, see Barcelona Traction, Light and Power Company Ltd (Belgium v Spain)
[1970] IC] Rep 3, para 33.

6 See Heller (n 32) 224-226.

70 Heller (n 32) 230-232, discussing the practices of deep seabed mining, and the law of secession. These
practices are controlled by small groups of nations that are specially affected, and act in their own interests.
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would still persistently object to the formation of customary rules allowing the secession
of peoples to form new States.” This example demonstrates that, whilst it would not
prevent the formation of a new custom, it would not be beneficial to CIL either. States to
which that custom would be relevant would be unbound due to having been persistent
objectors.”? The legislative aspect of sovereign equality is difficult to wholly reconcile
with custom as a whole.” But one must do away with the misconception that, with the
addition of the SAS doctrine, one State alone would prevent the formation of custom

against the wishes of the wider international community.”

To an Extent, Sovereign Equality Demands the Need for the SAS

Doctrine

There is an academic view, especially when discussing the merits of sovereign equality in
theory, that it is irreconcilable with the concept of SAS.” An aspect of sovereign equality
is the right of every State to not be interfered with, as long as the practice is not affecting
the interfering State.”® Therefore, by granting States an equal weight in the formation of
a custom in which they are not affected, alongside that of a State which is specially
affected, the international order would in fact be unequal in its effect.” It is likely that
this is why the International Law Commission deemed it an “indispensable” requirement

in forming international custom.”®

7 See discussion on this in Laura Rees-Evans, ‘Secession and the Use of Force in International Law’ (2008-
2009) 4(2) Cambridge Student Law Review 249, 258.

72 Although, the concept of persistent objection lacks legitimacy itself, as custom is based on the will of
society rather than the individual, thus giving it normative importance. For a discussion on this, see Kelly
(n34) 512.

7 Heller (n 32) 20L.

74 See the discussion in Heller (n 32) 232, specifically on South Africa not prevent the custom regarding
apartheid, despite being a specially affected nation.

> See, for example, Richard Price, ‘Emerging Customary Norms and Anti-Personnel Landmines’, in
Christian Reus-Smit (ed), The Politics of International Law (CUP 2004); Mark Eugen Villiger, Customary
International Law and Treaties, A Study of their Interactions and Interrelations with Special Consideration of the 1969
Vienna Convention on the Law of Treaties (Martinus Nijhoff Publishers 1985) 15.

76 For a discussion on this, see Marcelo Kohen, ‘The Principle of Non-intervention 25 Years After the
Nicaragua Judgment’ (2012) 25 Leiden Journal of International Law 157, 160.

7" Heller (n 32) discusses this in depth at 202-203.

BILC, ‘Report of the International Law Commission on the Work of its 70th Session’ (30 April-1 June and
2 July-10 August 2018) UN Doc A/73/10, 136-137.
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Power in an International Order of Sovereign Equality

Not only is the SAS concept indispensable, but it would be impractical to form custom
without it. It provides an inclusion of the realities of the international order, and in doing
so provides an opportunity for smaller States to use their collective numbers to prevent
the powerful States from controlling the formation of new custom. The analogy of

custom being akin to roads being formed on land demonstrates the role power plays:

..among the users are always some who mark the soil more
deeply with their footprints than others, either because of their
weight, which is to say their power in this world, or because their

interests bring them more frequently this way.”

Whilst the formation of the road is a collective effort, demonstrating the inability of
powerful States that are specially affected to create custom alone,® it is a reality and a
great help to the eventual outcome. Furthermore, as Heller has convincingly stipulated,
the smaller States outnumber the powerful, and therefore with the view that SAS include
those that are affected as well as those that practice, the smaller States can prevent most
abuses of power. 8! Therefore, the SAS concept is not a loophole for the powerful States
to impose their wills on smaller States, but rather a tool for the smaller States to prevent

that very eventuality.

Conclusion

Sovereign equality is a fundamental concept in international law and protects weaker
States to an extent by providing a universal ideal of equality.8? However, with the
systemic failures of customary international law, the adoption of a broad doctrine of SAS
can help rectify the power imbalance. Not only does the SAS concept not contravene
sovereign equality as it stands in the international order, but it provides an opportunity

for smaller States to ensure powerful States do not lead the way in forming new CIL with

7 De Visscher, Theory and Reality in Public International Law (n 18) p.154-155.

80 Heller (n 32) 229.

8libid 243.

82 Benedict Kingsbury, ‘Sovereignty and Inequality’ (1998) 9 European Journal of International Law 599,
601-602.
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solely their practice. The SAS concept goes towards modernising custom, and reimagines
it for a modern international forum.® It reflects the realities of international law and the
permanent role that power plays in international law and politics. However, the
principle of sovereign equality is now within the reach of smaller States, and through the
proper utilisation of the SAS concept, can be achieved to prevent the will of powerful

nations being imposed on smaller ones.

% Chimni (n 3) 10.
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The Criminalisation of Extreme
Pornographic Images: An

Appropriate Measure or a Step

Too Far?

Emily Swainson

Abstract

The contemporary world is increasingly digitised and the accessibility of the internet has facilitated
increased interconnectivity. Superficially, this appears to be awholly positive outcome. However, this new
‘Internet Age” has simultaneously exposed a more unsavoury element to society within the proliferation
of extreme pornography. A legislative remedy has been sought. Section 63 of the Criminal Justice and
Immigration Act 2008 criminalised the possession of extreme pornographic images. Prior to this, the
regulatory focus rested upon the mere publication and distribution of such matter. This article will focus
on whether the measure was necessary, insufficient or excessive whilst considering the broader
complementary concepts of liberalism, feminism and moralism. The claim of this article is that section 63
does not address gender-based systems of violence and is instead highly reflective of the objections to

sexual expression that endure within our legislature.

Introduction

Pornography could be described as a microcosm for the way that it encapsulates broader
moral, political and legal debates about sexuality and gender. Specifically, conflict

surrounding extreme porn appears to reflect anxieties about the growing sexualisation
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and mediatisation of society! in the contemporary ‘Internet age’. Extreme pornography is
understood in the law as images produced with the purpose of sexual arousal? that are
“grossly offensive, disgusting or... obscene”.> Consensual adult pornography which falls
within this definition includes those that explicitly and realistically depict an act which
threatens a person’s life; results, or is likely to result, in serious injury to a person's anus,
breasts or genitals; necrophilia; bestiality;* and rape.’ Prior to 2008, only the publication
and distribution of obscene matter was criminalised.® but section 63 of the Criminal
Justice and Immigration Act (CJIA) 2008 expanded upon this by criminalising the
“possession of extreme pornographic images”.” This reform of the law from publication
to possession has proved very divisive, as is shown in the 2006 consultation process,
when responses to the proposal were either “strongly opposed or strongly supportive”.
The Labour Government of 2008 advocated that existing frameworks were proving
inadequate and citizens were being harmed by pornographic material in their
justification of new legislation. However, the causal link between extreme pornography
and harm is contested and some liberals, such as Feona Attwood and Clarissa Smith,
understand the criminalisation of possession to be an excessive measure that is
inappropriately justified by morality. Conversely, certain radical feminist and
conservative organisations, namely Catherine MacKinnon, Andrea Dworkin and
Mediawatch UK, believe that all pornography, not just extreme strains, should be

criminalised and thus the provision is insufficient.

Background: The Failure of the OPA 1959

The Obscene Publications Act (OPA) 1959 criminalised the publication of “obscene

materials”. Thus, those found to “distribute, circulate, sell, let on hire, give...”® material

! Feona Attwood and Clarissa Smith, ‘Extreme Concern: Regulating ‘Dangerous Pictures’ in the United
Kingdom’ (2010) 37 JLS 171.

2 Criminal Justice and Immigration Act (CJIA) 2008, s 63(3).

3 ibid s 63(5A).

+ibid s 63(7).

> ibid s 63(7A).

6 Obscene Publications Act (OPA) 1959.

7 CJTIA 2008, s 63.

8 Clare McGlynn and Erika Rackley, ‘Striking A Balance: Arguments For the Criminal Regulation of
Extreme Pornography’ (2007) CLR 677, 678.

9 OPA 1959, 5 1(3).
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that could “deprave and corrupt”'® audiences had committed an offence. In 1994, 1,890
individuals were prosecuted under this offence, but by 2003 only 309 were.!! This is
evidence that the OPA had failed to evolve and was therefore ill-equipped to deal with
the vast proliferation of extreme pornography the internet has facilitated. To only convict
extreme pornography offences in this way is to arguably show a lack of appreciation for
the way in which technology allows images to be published and distributed from
different jurisdictions. Considering the Graham Coutts case, the lack of prosecution from
the OPA presented a deficit within the law. The case of R v Coutts"? concerned the death
of Jane Longhurst who died of asphyxiation following an alleged sex game gone wrong.
During the trial, the prosecution referenced Coutts’ habitual use of pornographic
websites that featured violent imagery.?® Post-trial, a popular campaign commenced that
argued the OPA was no longer able to deal with the increasing accessibility of extreme
pornography online and the threat that presented.'* Criminalising possession facilitates
the prosecution of a fundamental element in the proliferation and consumption of
extreme pornography. This element readily exists within the jurisdiction, unlike
publication and distribution where technological advances have accommodated global
contribution to the extreme pornography industry. Therefore, this shift in semantics is
an appropriate measure because it allows for the law to keep pace with the internet and

focus on offences committed within the UK.

The Rapid Evidence Assessment (REA) 2007

Although the above argument perhaps justifies the shift from mere publication to
possession, it fails to explain the rationale behind the legislative intention to censor
extreme pornography. Under the liberal ‘harm principle’, where limitations on freedom

can only be justified in instances of preventing harm to others," there would need to be

10 OPA 1959, s 1(1).

1 Susan Easton, ‘Criminalising the Possession of Extreme Pornography: Sword or Shield’ (2010) 75 JCL 391.
2 [2006] UKHL 39.

B ibid, 91.

14 ‘Mother’s porn law campaign ends’ (BBC  News, 8 May 2008)
<http://news.bbe.co.uk/I/hi/england/berkshire/7389476.stm> accessed 3 July 2020.

15 John Stuart Mill, On Liberty (CUP 1859/2012).
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evidence of extreme pornography creating harm. Findings of the 2007 Rapid Evidence
Assessment (REA)!® may validate criminalising the possession of extreme pornographic
materials in light of liberalism. The REA found, amongst other disturbing conclusions,
that rapists, despite being aroused by both sexual depictions, were more aroused by
portrayals of forced rather than consensual sex.” Perhaps this could be said to justify the
distinguished treatment of extreme porn against other pornographic material. However,
it should be noted that this disparity in treatment did not apply to pornography that
portrayed non-consensual penetration until the Criminal Justice and Courts Act 2015.
Questions may be raised as to why rape pornography was not included within the
original remit of extreme pornography when evidence demonstrates a correlation
between rape pornography and rape offences. Even more worryingly, a third of rapists
reported using violent imagery, specifically “forced sexual depictions”,'® as part of their
preparation for deliberate offending. This would suggest that extreme pornography
contributes to the incitement of rape. Therefore, its criminalisation, especially when
possession of rape pornography is included within the offence, undoubtedly secks to
prevent harm to those who watch it and those who may be harmed as a result through
sexual violence. The prevention of sexual violence appears an obvious and necessary

legislative aim, therefore rendering section 63 of the CJIA an appropriate measure.

As compelling as the REA is, extreme porn has not been conclusively proven to harm its
audience and thus the criminalisation of its possession may be perceived as excessive.
The REA was authored by Catherine ITtzin, Ann Taket and Liz Kelly, three academics
known for their anti-pornography views,!'” and it has been heavily criticised for many
reasons. Firstly, the study fails to acknowledge that any correlations between media and
violence may be a mere coincidence and that there is no means of isolating violent
imagery from innumerable other instigators of violent behaviour.?’ Additionally, the REA

did not provide explicit descriptions of the pornographic material used when conducting

16 Ministry of Justice, The evidence of harm to adults relating to the exposure to extreme pornographic material: a rapid
evidence assessment (2007).

17 ibid.

18 ibid 23.

19 Attwood and Smith (n 1) 174.

20 ibid 175.
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the study so as to protect readers. Attwood and Smith describe this decision as
“unwarranted protectionism that ossifies research and debate on pornography”,?! which
they cite as one of the facilitators for using outdated and discredited evidence. The
implication of their article appears to be that the REA construed research to garner
support for a bill with increased, arguably disproportionate, censorship of extreme
pornography. The REA draws upon the previous laboratory studies of a number of
authors known for their dedication to investigating the effects of pornography.??
However, this collective described as “Donnerstein et al”?* by Attwood and Smith, have
conceded that further work is needed to make a conclusive determination on the issue.?*
Ultimately, it seems likely that liberals privy to this critique of the REA would conclude
that criminalising the possession of extreme pornographic materials is a ‘step too far'.
When there is an absence of evidence of harm caused, the State should not interfere with

a citizen’s autonomy.

Variations Within the Feminist Perspective

On the other hand, the omission of quantitative data does not negate the presence of
qualitative data, and particularly amongst women, there are numerous accounts of a
causal link between violent imagery and harm. Feminist organisations who expressed
support for the proposals of the government’s 2005 Consultation Paper?® agreed that
there is “strong experiential evidence of the effects on women of pornography”.?® For
example, Rights of Women maintained that extreme pornography contributed to the
objectification of women and the normalisation of sexualised violence despite a lack in
evidence of a causal link between the two.”” This has been corroborated by the
professional experience of Nottingham Police who observed that “viewing pornography
increases a person’s toleration of sexually violent acts” and drew links between the

availability of pornography to the steady increase in sexual offences.?® Taking this into

21ibid 176.

22ibid 177.

3 ibid.

24 ibid.

> Home Office, Consultation: On the Possession of Extreme Pornographic Material (2005).
26 McGlynn and Rackley (n 8), 682.

2 ibid.

28 ibid 683.
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account, it once again seems that section 63 of the CJIA 2008 may be an appropriate, and
arguably necessary, provision for the sake of the protection of society - specifically
women. A holistic approach that employs numerical and non-numerical research should
be adopted in assessing whether extreme pornography causes harm to others and thus
whether, under the ideology of liberalism, criminalising its possession is an appropriate

measure.

Many of the feminist organisations who referred to experiential evidence of a gendered
harm did so in relation to all pornography, not just extreme pornography. For this reason,
some feminists, primarily radical feminists, support the provision of increased censorship
but feel it was an incomplete ‘step in the right direction” as opposed to a ‘step too far’.
Prominent radical feminist figures Catherine MacKinnon and Andrea Dworkin
concluded that “pornography is a form of discrimination on the basis of sex.”?® They
described all pornography, including non-extreme pornography, as the “systematic
practice of exploitation and subordination based on sex which differentially harms
women”.* In other words, pornography is an illustration of the cultural tradition of
devaluing women® and therefore, even material that omits violent imagery is
undoubtedly problematic. Complete censorship of all pornographic materials, not just
the possession of extreme pornographys, is the only adequate response to the social justice

dilemma of gender inequality.

An Argument by Conservatives

Although they differ in justification, like radical feminists, conservatives also support
complete censorship of all pornography. Instead of perceiving the harm caused by
pornography as gendered, they believe pornography is the perpetrator of a broader harm

to society.>? For example, the organisation Mediawatch UK argues that pornography

2 Catherine MacKinnon and Andrea Dworkin, ‘The MacKinnon/Dworkin Pornography Ordinance’ (1985)
II'WMLR 119, 121.

30 ibid 119.

31 Emily Jackson, ‘The Problem with Pornography: a Critical Survey of the Current Debate’ (1995) 3 FLS
49.

32 McGlynn and Rackley (n 25) 682.
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contributes to issues of sexual dysfunction, sexually transmitted diseases, marital
breakdown, sexual crime and distorted human sexuality.>* In addition, conservative
religious organisations have weighed in on the debate. This is perhaps unsurprising
considering pornography’s frequent depiction of pre-marital sex, sex with no intention
of reproduction, non-heterosexual sex and alternative sexual practices. For example, the
Lawyer’s Christian Fellowship claims that pornography encourages selfishness and
apathy in sex.’* Those compelled by such arguments cite issues of harm to society as
justification for their advocacy of criminalising all, presumably both production and
possession, of pornography. However, their argument of avoidance of harm appears to
bleed into issues of morality because of their wide determination of what can be classified
as a harm. For this reason, Emily Jackson has categorised this broad perspective as “right-

wing moralist”.*>

The Debate Surrounding Morality

The 2008 Labour government introduced the CJIA and have been described as adopting
a “perspective akin to radical feminism” in their justification for such.?® However, some,
like Anna Carline, feel that promotion of morality was the true motivating factor in the
government’s decision, plausibly mirroring the intentions of right-wing moralists.?
Under the guise of an attempt at reduced harm to women, the government arguably used
the death of Jane Longhurst to fit and facilitate their narrative. Femicide is unfortunately
common, particularly death by strangulation.?® Therefore, Carline argues that the
presentation of Longhurst's death as unusual is disingenuous and allowed the
government to exaggerate the causal link between Coutts’ crime and extreme
pornography.’® Extreme pornography seems to be a scapegoat for the societal issue of

violence against women and further still, the systemic gender inequality within law and

33 ibid.

3% ibid 682.

35 Jackson (n 31) 51

% Anna Carline, ‘Criminal Justice, Extreme Pornography and Prostitution: Protecting Women or
Promoting Morality? (2011) 14 S 312, 316.

37 ibid 329.

38 ibid 318.

39 ibid.
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social justice. This increased censorship fails to appropriately address the root of the
issue and therefore “will do little to prevent the deaths of women in domestic settings”.°
Not only this, saying that men’s violent actions are provoked by extreme pornography
reduces their culpability and echoes the continued criticism of the law and the way in
which it is “complicit in male violence against women”.# In light of this, criminalising
the possession of extreme pornography was a ‘step too far’ because it provides no
solution to gendered harm. The government’s legitimate agenda has thus been left

undebated.

It seems that the government were primarily concerned with forms of palatable sexuality
and the preservation of societal morality. Implementation of the original pornography
legislation, the OPA 1959, highlighted the high subjectivity of morality and thus the lack
of a common morality. Material is deemed obscene under the Act if it would “deprave
and corrupt” its audience.*? There is a reliance upon the jury, as opposed to expert
witnesses, to determine whether pornographic material is obscene. In the case of DPP v
Whyte and another, Lord Wilberforce comments on how the determination of obscenity is
dependent upon its “likely readers”. ® In other words, there is no objective determination
of what qualifies as obscene because the material’s ability to deprave and corrupt is
dependent upon the susceptibility and condition of the individual viewing it. Similarly,
the accessibility of extreme pornography may encourage varying sexualities and sexual
preferences amongst individuals. Criminalising the possession of extreme pornography
to prevent this could be seen as excessive. For example, the pressure group Backlash
perceive section 63 to simply criminalise imagery that “intersects the erotic taste of many
law abiding people”.** To regulate solely on the basis of morality will presumably lead to
the infringement of individual rights in instances when one notion of morality is imposed
onto someone who does not share the same interpretation. The consumption of violent

imagery with the intention of arousal may not conform to everyone’s idea of appropriate

40 ibid 318.

# ibid.

2 OPA, s 1(1).

[1972] 3 ALL ER 12, 853.

4 ‘Criminal Justice and Immigration Act’ (Backlash) <https://www.backlash.org.uk/law/cjia-2008/>
accessed 1 July 2020.
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conduct, but if there can be no proven link between extreme pornography and harm, this
disdain for alternative sexual preferences is insufficient justification for the limiting of

autonomy.

Moreover, permitting the government to criminalise the possession of extreme
pornographic materials based on morality could be a ‘step too far’ that leads to ‘even more
steps’ and an eventual descent into a ‘nanny state’. In other words, the legislature may
restrict individual freedom of sexual expression to excessive levels under the pretence of
being in the interest of society. For example, the Advertising Standards Agency
determined that Matteson Sausages’ radio adverts were unsuitable because of the harm
an innuendo included in the audio could cause to older children.* Tt could be argued that
the paternalistic approach to sexual media performs an “imaginary scenario of ‘danger
and rescue”.*¢ Furthermore, this focus on invented scenarios of jeopardy may detract
from the real life issues at hand. In particular, Attwood and Smith argue that there has
been a lack of reformation about the particular structural factors and material realities

which contribute to the societal problems that legislation supposedly seeks to correct.*

Conclusion

In conclusion, there is still a large degree of ambiguity surrounding the development of a
causal link between extreme pornography and harm to women. There is insufficient
evidence to prove the existence of a link and yet it isn’t implausible. However, until a
direct negative relationship can be categorically proven between the two, legal
intervention feels excessive and unwarranted. Additionally, increased censorship of
extreme pornography does not feel like a reformation of the fundamental issue of gender
inequality but a moralist objection to expressions of sexuality. Extreme pornography
should be understood as a symptom rather than a cause of gender-based systems of
violence. Besides, objections to expressions of sexuality often serve to further

discriminate against women anyway. If pornography containing violent imagery is

# Attwood and Smith (n 1) 185.
46 Walter Kendrick, The Secret Museum: Pornogrdaphy in Modern Culture (UCP 1987), xiii.
47 Attwood and Smith (n 1) 188.
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deemed to be ‘undoubtedly problematic’ there has to be a reliance on mainstream society

to self-regulate. This may be idealistic but a legislative solution feels oppressive.
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Forced Displacement Due to
Environmental Degradation: A
Critical Analysis of the Current
Regime for So-Called ‘Climate

Change Refugees’

Caitlin Cooney

Abstract

The current law does not sufficiently address the issue of forced migration due to environmental
degradation. We are in a time of rapid climate change and uncertainty on a global scale. Those who are
forcibly displaced by climate change cannot rely on the 1951 Convention Relating to the Status of Refugees
as it provides no recognition for their plight, which does not fall within the five protected characteristics.
As increasing numbers of natural habitats are destroyed or lost to rising sea levels, melting ice caps and
extreme wedther events, the number of people who require protection is going to grow exponentially.
Change is required in asylum and immigration law to address this lacuna, either by expanding the refugee
definition to include those displaced by environmental degradation, applying the current framework for
Internally Displaced Persons to the issue of so-called ‘climate change refugees’, or developing a completely

new piece of legislation.
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Introduction

Climate change is the “defining challenge of our time” and one that is only going to get
worse. ! It brings with it the issue of forced migration for the people who can no longer
live in their homes due to environmental changes. In this article, I will discuss the
definition of a refugee contained in the 1951 Convention Relating to the Status of
Refugees (hereafter the Convention) and whether this should be expanded in light of
modern times to include those who are displaced due to climate change. 2 T will refer to
these people as ‘climate change refugees’ for clarity as, though they are not officially
classed as refugees under the Convention definition, they are forcibly displaced by the
effects of climate change. They would be understood in common parlance to fulfil the
characteristics of a refugee, despite the term ‘climate change refugee’ not attaining an
international legal standing. The Convention is out-dated and reflective of the time it
was drafted following World War II, and the additions made by the 1967 Protocol
Relating to the Status of Refugees did little to update it.> Those who are forcibly
displaced due to climate change are left with a “lacuna within the international legal
system in terms of effectively recognizing and responding to the[ir] needs”.* One possible
solution to the protection gap’ could be an expansion of the definition, but I will also
look at other alternatives such as the Internally Displaced Persons (IDPs) framework,
other existing legal frameworks for climate change and the possibility of new legislation,
before critically examining the reasons why these might not work. I will then conclude
that there must be some response to the modern issue of climate change, as it is predicted
that far more people will be displaced by climate change than are currently refugees
under the Convention definition. However, expanding the refugee definition is only one

option, and perhaps not the most suitable one.

! Antonio Guterres, ‘Maintenance of International Peace and Security: New Challenges to International
Peace and Security and Conflict Prevention’ (Statement by UN High Commissioner for Refugees, United
Nations Security Council Briefing, New York, 23 November 2011) <www.unhcr.org/4ee2ledc9.html>
accessed 10 June 2020.

2 Convention Relating to the Status of Refugees (adopted 28 July 1951, entered into force 22 April 1954)
189 UNTS 137 (Refugee Convention).

3 Protocol relating to the Status of Refugees (adopted 31 January 1967, entered into force 4 October 1967)
606 UNTS 267.

4 Angela Williams, ‘Turning the Tide: Recognizing Climate Change Refugees in International Law’ (2008)
30 Law & Policy 502, 503.

> Jane McAdam, ‘Creating New Norms on Climate Change, Natural Disasters and Displacement:
International Developments 2010-2013 (2014) 29 Refuge 11, 14.
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The Convention Definition
The definition contained in the Convention states that a refugee is,

A person who owing to a well-founded fear of being persecuted
for reasons of race, religion, nationality, membership of a
particular social group or political opinion, is outside the country
of his nationality and is unable or, owing to such fear, is unwilling

to avail himself of the protection of that country.®

Fleeing the effects of climate change cannot conceivably be thought of as persecution and
the danger faced is not due to one of the protected characteristics so therefore, climate
change refugees are outside “the international rubric”.” The five protected characteristics
(race, religion, nationality, membership of particular social group or political opinion) all
relate to a form of persecution from another human or group of humans. However, this
does not mean climate change is void of any anthropogenic causes. In fact, it has been
broadly agreed that there is a causal link between human actions and climate change®
and the Intergovernmental Panel on Climate Change deemed it “extremely likely that
more than half of the observed increase in global average surface temperature from 1951
to 2010 was caused by the anthropogenic increase”.® Despite the negative impact that
governments themselves have on climate change through their damaging industries and
emissions policies, this would still not count as State persecution due to a protected
characteristic. This means that people displaced by climate change would fail to fulfil
two crucial elements of the definition. Lister argues that whilst the Convention does not
include climate change refugees, its logic can still apply to those displaced by
environmental degradation caused by climate change.'® Advocating a modest expansion

of the definition in very specific circumstances would be an intermediate solution as it

¢ Refugee Convention (n 2) art 1(2).

" Breanne Compton, ‘The Rising Tide of Environmental Migrants: Our National Responsibilities’ (2014) 25
Colorado Natural Resources, Energy & Environmental Law Review 358, 365.

8 Phillip Dane Warren, ‘Forced Migration after Paris COP21: Evaluating the “Climate Change Displacement
Coordination Facility™ (2016) 116 Columbia Law Review 2103, 2103.

® Intergovernmental Panel on Climate Change, Climate Change 2014: Synthesis Report. Contribution of Working
Groups I, IT and I11 to the Fifth Assessment Report of the Intergovernmental Panel on Climate Change (IPCC 2014).

10 Matthew Lister, ‘Climate Change Refugees’ (2014) 17 Critical Review of International Social and Political
Philosophy 618, 621.
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would allow protection for displaced people but only on certain conditions. Qualifying
and limiting the number of refugees who can be protected, by only awarding refugee
status under certain circumstances, would ensure the Convention was not unnecessarily
broadened. For example, the current regime has the sensible requirement that potential
refugees have been permanently displaced. This qualifies and limits the number of people
who qualify for protection, and a similar logic could also apply to climate change

refugees.

Climate change is having an effect on almost every ecosystem. However, the effect on
some is undeniably permanent such as rising sea levels and the lack of fresh drinking
water,"! whilst the damage caused by increasingly volatile weather such as hurricanes,
earthquakes, and floods last only for a temporary duration. Lister argues that asylum
should only be used for those who have been permanently displaced by climate change
and not short-term displacement where people could return after the danger has
passed.!? The principle of non-refoulement would also apply to climate change refugees if
they qualified under the Convention according to Article 33. This would prevent people
being returned to jurisdictions where they would face persecution. However, in order to
benefit from this principle, the definition would either have to be expanded to include
climate change refugees or the principle relied on “under human rights treaties and
possibly as a matter of customary international law”.> Whilst there are wider grounds
for relying on this principle under customary international law (such as “non-return to
persecution, torture or cruel, inhuman, or degrading treatment or punishment”),*
current jurisprudence indicates that it will be uncommon for climate change to

sufficiently breach these rights.

1 Tane Steffens, ‘Climate Change Refugees in the Time of Sinking Islands’ (2019) 52 Vanderbilt Journal of
Transnational Law 727, 738.

2 Lister (n 10) 622.

B Katrina Miriam Wyman, ‘Responses to Climate Migration’ (2013) 37 Harvard Environmental Law
Review 167, 180.

1 Jane McAdam and Ben Saul, ‘An Insecure Climate for Human Security? Climate-Induced Displacement
and International Law’ in Alice Edwards and Carla Ferstman (eds) Human Security and Non-Citizens: Law,
Policy and International Affairs (Cambridge University Press 2010) 378.

B ibid 379.
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There is also a moral argument for expanding the definition, as simply not fulfilling
certain requirements of the Convention definition does not make a person undeserving
of any protection. As Compton argues, whilst climate change refugees “are not fleeing
traditional notions of persecution, environmental refugees are still fleeing for their lives
and are deserving of legal protections”.!® Expanded refugee definitions have been seen in
two regional Conventions: the 1969 Organization of African Unity Convention
Governing the Special Aspects of Refugee Problems in Africal” and the 1984 Cartagena
Declaration on Refugees.!® Neither Convention was drafted with the intention of
protecting climate change refugees, but they have both since opened up protection to
“people affected by a seriously disturbed public order, which may include climate change

refugees”! The UN definition could be similarly extended.

The main argument against expansion of the refugee definition is the fear that it would
dilute and threaten the current level of protection obtained by gaining recognised refugee
status.’® As Canelon argues, expanding the definition as some African countries have
would not work on such a large scale. She explains that the requirement for persecution
cannot be fulfilled by climate change refugees and removing the requirement would
divest current refugees under the definition of the legal protection they are afforded.?!
Despite the moral impetus for expanding the definition, climate change refugees would
not face the same level of scrutiny which historically most refugee principles and duties
are founded upon. As such, it may never be legally clear what protections climate change
refugees deserve and who should grant it to them. The protection of refugee status places
a large burden on a State, requiring it to fulfil obligations to the refugees that it would
otherwise have no legal responsibility to fulfil. Expanding the definition could endanger

the application of the Convention protections. There are already plenty of challenges in

16 Compton (n7) 367.

17 Organization of African Unity (OAU) Convention Governing the Specific Aspects of Refugee Problems
in Africa (adopted 10 September 1969, entered into force 20 June 1974) 1001 UNTS 45.

18 Cartagena Declaration on Refugees, Colloquium on the International Protection of Refugees in Central
America, Mexico and Panama (adopted 22 November 1984).

19 Frank Biermann and Ingrid Boas, ‘Preparing for a Warmer World: Towards a Global Governance System
to Protect Climate Refugees’ (2010) 10 Global Environmental Politics 60, 73.

20 David Keane, ‘The Environmental Causes and Consequences of Migration: A Search for the Meaning of
Environmental Refugees’ (2004) 16 Georgetown International Environmental Law Review 209, 215.

2l Ritcy Canelon, Tmmigration’s Future: Closing the Door on the American Dream’ (2019) 24 Barry Law
Review 19, 35.
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enforcing States to uphold their obligations towards conventional refugees without
adding another category of climate change refugees.?? This legal-political argument is
that developed States lack the appetite to expand the Convention definition as it will
place an even greater responsibility on them, though many developed nations are the
biggest contributors to harmful emissions, so arguably have a moral responsibility to
help? those who suffer as a result.?* Therefore, it is best reserved for those who have
suffered State persecution and require asylum in another nation permanently.” This
would exclude most people who are displaced by a natural disaster. Climate induced
forced displacement involves no persecution by the State, and therefore the Convention
requirement that an individual is “unwilling to avail himself of the protection of that
country”?® would not apply to someone who could still rely on their national government

for protection.

Internally Displaced Persons Framework

The UN Guiding Principles on Internal Displacement are a key protection framework for
those who are displaced within a country. *” Internally displaced persons (IDPs) have a
different legal status to that of refugees, such as the right not to be arbitrarily displaced.
Introducing the IDPs framework was deemed necessary to address the lacuna in the law
that those who are internally displaced have different triggers for their movement than
refugees.”® The Guiding Principles may be appropriate for climate change refugees,? as
they have focused on natural disasters and the human rights challenges that result from

them.*® Using the IDPs framework as a “model for the process of aggregating and

22 Etienne Piguet, ‘Climate Change and Forced Migration” UNHCR New Issues in Refugee Research,
Research Paper No.153 (UNHCR 2008) 8.

2 Katrina M Wyman, ‘Are We Morally Obligated to Assist Climate Change Migrants? (2013) 7 Law &
Ethics of Human Rights 185, 188.

2#'Warren (n 8) 2104.

% Lister (n 10).

26 Refugee Convention (n 2) art 1A(2).

2l UNHCR, ‘Guiding Principles on Internal Displacement’ (22 July 1998) E/CN.4/1998/53/Add.2.

28 Bertrand G Ramcharan, The Protection Roles of UN Human Rights Special Procedures (Martinus Nijhoff
Publishers 2009) 114.

2 Williams (n 4) 503.

30 Romola Adeola, ‘The Right Not to Be Arbitrarily Displaced under the United Nations Guiding Principles
on Internal Displacement’ (2016) 16 African Human Rights Law Journal 83, 84.
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adapting the norms and principles from a wide range of international instruments™! for
climate change refugees could be an alternative to expanding the Convention definition.
This could be especially applicable for those who are displaced by climate change where
only parts of a country are affected. For example, flooding caused by melting glaciers will
only affect the geographically proximate areas, so subject to other inhibitors, people
could move internally within their country away from the at-risk area. This would not
put them under the remit of the Convention which requires a cross border movement.
The Introductory Scope of the Guiding Principles defines IDPs as those “who have been
forced or obliged to flee ... to avoid the effects of armed conflict, situations of generalized
violence, violations of human rights or natural or human-made disasters, and who have
not crossed an internationally recognised State border” 3> As Michael Gerrard points out,
those who are displaced by armed conflict will potentially be able to return once the
conflict has ended, but for those who live on islands completely submerged by rising sea
levels, it will be impossible to return, so it is only logical for these people to be included
in the remit. 33 IDPs are the responsibility of their national authorities which gives a
beneficial element of flexibility to the framework. It allows States to develop their own
policies, providing a level of protection that is most suitable for them, their development
stage, and their timeframe.* This flexibility is useful in the context of climate change
which will affect various territories differently, from desertification and rising sea levels
to glacial flooding and more extreme weather patterns.?> States can develop policies that
reflect their particular need at that time, and they are best placed to know their own
needs. This soft law approach could be useful in the controversial area of climate change
as it allows for States to take unilateral action without strictly specifying a particular
solution. States may be reluctant to offer a high level of protection, so soft law can start

the conversation and test new methods for protecting refugees without formally

3 Roger Zetter, ‘Legal and Normative Frameworks’ (2008) 31 Forced Migration Review 62, 63.

32 Guiding Principles (n 27) para 2.

3 Michael B Gerrard, ‘Statement at the Security Council Open Arria Formula Meeting on the Role of
Climate Change as a Threat Multiplier for Global Security’ (30 June 2015) «www.spainun.org/wp-
content/uploads/2015/07/Michael-Gerrard_CC_201506.pdf> accessed 10 June 2020.

3 McAdam (n 5).

3> Richard Black, ‘Environmental refugees: myth or reality? New Issues in Refugee Research (UNHCR
Working Paper No 34) 2 «www.unhcr.org/uk/research/working/3ae6a0d00/environmental-refugees-
myth-reality-richard-black html> accessed 10 June 2020.
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executing such changes.’® Soft law further offers States an opportunity to draw linkages

to the overlapping and fragmented pieces of national, regional and international laws.

However, this is not a perfect solution and provides only a temporary answer to the
problem. For every person who moves internally, an additional strain is consequently
placed on a different region’s resources for employment, accommodation, healthcare,
food and access to schooling and sustenance. As such, the IDPs framework fails to
recognise that internal displacement now may lead to cross-border displacement in the
long term as the burden is shifted to other areas.>” Some island States are at risk of total
submersion and already have insufficient resources and infrastructure to respond to
natural disasters without seeking external aid.?® Once they are submerged, the crossing
of a border is inevitable. Therefore, some climate change refugees will be making a cross
border movement while others will fit neatly within the IDPs framework. It seems
illogical to have two separate international schemes for people who are displaced by the
same problem with one granting a greater level of protection and legal status by virtue of
them crossing a border.?® Furthermore, there is a risk that this protection would not go
far enough as the non-binding Principles merely “describe norms and provide a
restatement of what protections do apply to IDPs under international law”.*0 Without
placing a burden on States to act, they carry less responsibility for the international
community and might not provide an adequate level of protection for climate change
refugees. ! The question of whether States can be entrusted to provide adequate
protection is the very reason that international protection, such as the Convention,
exists. As the obligation falls to national authorities to assist and protect their own
residents who have been internally displaced within the jurisdiction, a burden is placed
on developing nations who historically contributed less to global emissions and the

resulting climate change. #> Consequently, this burden constricts their development and

36 ibid 20.

37 Bierman and Boas (n 19).

38 Daniel Faber and Christina Schlegel, ‘Give Me Shelter from the Storm: Framing the Climate Refugee
Crisis in the Context of Neoliberal Capitalism’ (2017) 28 Capitalism Nature Socialism 1, 7.

3 Bierman and Boas (n 19).

40 Suzette Brooks Masters, ‘Environmentally Induced Migration: Beyond a Culture of Reaction’ (2000) 14
Georgetown Immigration Law Journal 855, 869.

# Keane (n 20) 217.

42 Guiding Principles (n 27) Principle 3.
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drives populations further into poverty, triggering other forms of regular and irregular
cross-border migration. The self-enforcing principles may not be enough to force
uncooperative States to take adequate action, though Gemenne and Brucker argue that
they have contributed to a political desire to address the plight of IDPs as only Colombia,
Azerbaijan, and Georgia had national IDPs frameworks at the time of adoption, and now

the number has grown significantly. 43

This instrument shows how difficult it is to fit climate change refugees within a
framework that was not designed to include them.** The IDPs framework tries to
straddle the middle ground between a refugee framework that excludes climate change
refugees based on an arbitrary distinction in the definition, with a framework that has
such a broad scope that it fails to sufficiently protect the vast groups of people who do
fall under the original definition.*> It is also not a formal, legal status so the protection

offered is weaker than refugee status.

Opportunities Offered by Existing Climate Change Legal Frameworks

Phillip Dane Warren discusses the suitability of different UN bodies to deal with the
plight of climate change refugees with the conclusion that the rights of people displaced
by climate change would be best dealt with under a “Climate Change Displacement
Coordination Facility, housed within the United Nations Framework Convention on
Climate Change (UNFCCC)”.#¢ He prefers this option to an extension of the Convention
definition or the drafting of a completely new treaty, as it allows or balances the need to
protect the basic human rights of refugees with a desire for flexibility and preservation

of culture for climate change refugees.#” The Warsaw International Mechanism for Loss

43 Francois Gemenne and Pauline Brucker, ‘From the Guiding Principles on Internal Displacement to the
Nansen Initiative: What the Governance of Environmental Migration Can Learn from the Governance of
Internal Displacement’ (2015) 27 International Journal of Refugee Law 245, 251.

4 Williams (n 4) 503.

4 Erin Mooney, ‘The Concept of Internal Displacement and the Case for Internally Displaced Persons as a
Category of Concern’ (2005) 24 Refugee Survey Quarterly 9, 13.

4 Warren (n 8) 2134.

47 ibid 2103.
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and Damage associated with Climate Change Impacts (Loss and Damage Mechanism)
was established in 2013 and helpfully illustrates the difference between slow onset events
(such as desertification, sea level rise, salinization, glacial retreat, increasing
temperatures and land and forest degradation) and extreme events (such as floods,
heatwaves, drought, and tropical cyclones). Instead of tackling the effects of climate
change through refugee status, the Loss and Damage Mechanism addresses economic and
non-economic effects through more practical steps to help those in developing countries,
such as technologies and resource distribution. It implemented a Task Force on
Displacement which involved the United Nations High Commissioner for Refugees.
Their 2018 Report took into account the extent that forced migration due to climate
change is already part of existing national policies and frameworks around migration and
climate change.*8 It summarised that whilst forced migration due to climate change was
considered in the policies of some countries, often these policies had not yet been
implemented.*® The report made recommendations for governments and stakeholders,
but ultimately does not translate the same concrete protections to refugees as the
Convention or a Climate Treaty would. It is therefore important not to overstate the
contribution of these alternative frameworks for climate change refugees in lieu of more

effective suggestions.

Climate Treaty

The drafting of a new climate change treaty is thwarted by the international community’s
appreciation of the obstacles to attributing forced displacement solely to climate
change® and the lack of a definition of climate change refugee. Most cases of forced
migration due to climate change are not sudden-onset and obvious examples but gradual
degradation, which when combined with the “complexity of current migration patterns

also contributes to the difficulty of finding a consensus over definitions”.”! This is the

4 United Nations Climate Change Task Force on Displacement, ‘Report of the Task Force on
Displacement’ (17 September 2018) 9.

49 ibid 11.

0 McAdam (n 5) 19.

> Olivia Dun and Francois Gemenne, ‘Defining “Environmental Migration™ (2008) 31 Forced Migration
Review 10, 10.
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first hurdle to a new international treaty. If the new treaty recognised that displacement
may be only partly attributed to climate change, with set parameters that still allow
protection, this could partially mitigate this issue. Furthermore, Dun and Gemenne
discuss the fact that when deciding whether someone fits under the Convention
definition of a refugee “it is not necessary to determine whether or not the reason leading
to persecution ... is the main reason for displacement but whether or not it happened”.>?
If the same causal relationship logic was applied to climate change refugees, I see no
reason why the problem of sole attribution of climate change should be a barrier to the

development of a new international treaty.

There will be questions raised about status determinations for any new hypothetical
treaties and whether they should be carried out on a case-by-case basis, looking at the
individuals (as refugees are under the Convention) or whether the protection should be
expanded and group decisions made in the interests of efficiency and practicality.>® The
route for individual assessment should be kept open for special cases, allowing for
consideration of the specific circumstances of the individual and ensuring that the
decision to migrate was directly caused by climate change. Making this the default
structure for the status determinations under new legislation would have a number of
advantages including keeping costs for the process low, ensuring equality in decision
making, “eliminate repeated debate...and discourage relocation before it is necessary”.>*
An individualized assessment approach was advocated for in the recent decision of the
UN Human Rights Committee in Teitiota v. New Zealand.> This is because, though in most
cases environmental degradation does not fall under the remit of the Convention, “no

hard and fast rules or presumptions of non-applicability exist”.®

52 ibid.

> Bonnie Docherty and Tyler Giannini, ‘Confronting a Rising Tide: A Proposal for a Convention on Climate
Change Refugees’ (2009) 33 Harvard Environmental Law Review 349, 374.

>* ibid.

> Joane Teitiota v New Zealand, UN Doc CCPR/C/127/D/2728/2016 (UNHRC 7 January 2020).

56 Matthew Scott, Climate Change, Disasters and the Refugee Convention (Cambridge University Press 2020) 77.
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Alternative Solutions

Climate change resulting in sea-level rise threatens low-lying island States such as the
Maldives, Kiribati and Tuvalu.” If totally submerged, a person would be rendered
stateless and there is a possibility that the Convention relating to the Status of Stateless
Persons®® or the Convention on the Reduction of Statelessness® could offer a solution.
However, this is unlikely as both the treaties do not recognise those who are stateless in
practice (de facto) but only those who are stateless in law (de jure) and would therefore
exclude most climate change refugees. Furthermore, as with the 1951 Convention, these
Conventions were not drafted with the consideration of statelessness due to the
complete disappearance of a State’s land®® and are hard to rely on due to below par

execution and ratification.®

Regional cooperation is an alternative to expanding the refugee definition and is already
called for by the UN Climate Change Convention and the Kyoto Protocol.®? The benefit
of a regional system is that it can address the particular needs of individual areas. In
January 2020, the bushfires in Australia have been linked to climate change and made
large groups of the population climate change refugees.®* Similarly, about 70% of the
coastlines worldwide are projected to experience a sea level change within 20% of the

global mean resulting in climate change refugees from coastal flooding or even total

7 Leonard A Nurse and others, ‘Small Islands’ in Vincent R Barros and others (eds) Climate Change 2014!
Impacts, Adaptation and Vulnerability. Part B: Regional Aspects. Contribution of Working Group 11 to the Fifth Assessment
Report of the Intergovernmental Panel on Climate Change (Cambridge University Press 2014) 1618.

38 Convention relating to the Status of Stateless Persons (adopted 28 September 1954, entered into force 6
June 1960) 360 UNTS 117.

> Convention on the Reduction of Statelessness (adopted 30 August 1961, entered into force 13 December
1975) 989 UNTS 175.

6 Marilyn Tremblay and Marie-Eve St-Onge Trudel, ‘The Climate-Induced Migration: What Protection
for Displaced People?’ (2013) 4 The International Journal of Climate Change: Impacts and Responses 67,
70.

o Jane McAdam, ‘Environmental Migration’ in Alexander Betts (ed) Global Migration Governance (Oxford
University Press 2011) 166.

62 Williams (n 4) 518.

8 Henry Fountain, ‘Climate Change Affected Australia’s Wildfires, Scientists Confirm’ (The New York Times,
4 March 2020) <https://www.nytimes.com/2020/03/04/climate/australia-wildfires-climate-change.html>
accessed 10 June 2020.
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submersion. ®* It is only logical for those in Australia and similar regions to cooperate and
use their expertise to address the effect of the bush fires, and for coastal regions to
address rising sea levels together. Those in the affected location will be au fait with the
particular challenges of their region and better placed to address them. In general, a
proactive, rather than reactive, approach to resettling those who are displaced by climate
change would reduce many of the shortcomings of emergency relief such as delays in
relief provision and failure to adequately assess the needs of victims.®> Pre-emptive
resettlement instead of emergency relief after the problem has occurred should be

considered alongside all solutions to the plight of climate change refugees.%

A factor that has curbed the response to climate change refugees is the issue of
attributing displacement solely to environmental reasons.®” Climate change is a multi-
causal phenomenon that can be affected by other social, economic or political push or
pull factors.®® Indeed, migration for environmental reasons has always occurred and can
be considered one of the most primitive causes of migration as historically people have
naturally moved to find more arable land and farming opportunities.®® Though the
principle is similar, as infertile land could be counted as a form of environmental
degradation, moving for better farming opportunities would be a form of voluntary
economic migration. If the situation escalated from more than infertile land to an actual
famine, it would shift to be a forced migration due to the threat to life that it would
present, but still would not be considered worthy of refugee protection. The United
Nations Global Compact even states that climate change and environmental degradation

are “not in themselves causes of refugee movements”,® though it does refer to multi-

4 John A Church and others, ‘Sea Level Change’ in Thomas F Stocker and others (eds) Climate Change 2013
— The Physical Science Basis: Working Group I Contribution to the Fifth Assessment Report of the Intergovernmental Panel
on Climate Change (Cambridge University Press 2014) 1140.

 David A McEntire, Issues in Disaster Relief: Progress, Perpetual Problems and Prospective Solutions’
(1999) 8 Disaster Prevention and Management 351, 354.

% Bierman and Boas (n 19) 75.

 JoAnn McGregor, ‘Climate Change and Involuntary Migration: Implications for Food Security’ (1994) 19
Food Policy 120, 121.

%8 McAdam (n 5).

8 Mostafa Mahmud Naser, ‘Climate Change, Environmental Degradation, and Migration: A Complex
Nexus’ (2012) 36 William & Mary Environmental Law and Policy Review 713, 763.

0 UNHCR, Report of the United Nations High Commissioner for Refugees Part II Global Compact on
Refugees’ (2 August 2018) UN Doc A/73/12, 2.
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causality, acknowledging that climate change can impact other causes of forced
migration.” This reflects the reality that only individualised targeted persecutions fall
under the Convention definition, despite the range of reasons for forced migration

including famine, violence, war and climate change.

In a cyclical manner, one way of tackling the solution would date back to El-Hinnawi’s
three sub-categories of environmental refugees that were created in the 1980s and
sparked early discussions of climate change refugees as a concept. > These categories are
“temporary displacement due to temporary environmental stress; permanent
displacement due to permanent environmental change; and temporary or permanent
displacement due to progressive degradation of the resource base”” These types of
scenarios have since been re-categorised into sudden and slow onset migration;
migration from sinking small island States; migration from government assigned high-
climate risk zones; and displacement following “unrest seriously disturbing public order,
violence or even armed conflict”.” By “identify[ing| the character of the movement””
potential refugees can be separated and the most relevant forms of protection applied.
This categorisation also advocates for a range of responses to suit differing needs. For
example, the needs of a temporarily displaced person could be fulfilled under the IDPs
scheme, whereas permanent displacement might call for an expansion of the Convention

definition or a new treaty.

Conclusion

The complexity of the issue means that a perfect solution is hard, if not impossible, to
find. The suggestions I have made here of expanding the definition, using the IDPs

framework or developing a new piece of legislation may be used in combination or alone.

7ibid.

72 Essam El-Hinnawi, Environmental Refugees (United Nations Environment Programme 1985).

7 Black (n 35) 2.

7 Walter Kilin, ‘Conceptualising Climate-Induced Displacement’ in Jane McAdam (ed) Climate Change and
Displacement: Multidisciplinary Perspectives (Hart Publishing 2010) 86.

7 ibid.
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All have their downfalls, but a balance must be struck that benefits as many people as
possible. If the definition is expanded, it must be sufficiently qualified to retain the
integrity of the protection it currently offers. Potential refugees must genuinely require
the protection and be displaced not because they want to flourish, but rather because
they just want to survive.”® The conditions should be limited to threat of life not just the
threat of the favoured way of life. Instead of expanding the definition, the IDPs
framework could be used, though this regime may not be strong enough to cope with the
different levels of State cooperation, being a non-binding principle. New legislation may
be a suitable alternative as both the Convention and IDPs framework are generally
inadequate as they were constructed for different purposes. Any new treaty or legislation
that is adopted will need to provide for the issues of status determination, political will,
attributing displacement solely to climate change and the form the new regime will take.
I have discussed each of these issues in turn with some suggestions that critics have
already come up with regarding new legislation. Even when defining a climate change
refugee, care must be taken to avoid making the concept too rigid, which has the effect
of placing certain groups either inside or outside the scope of the protection, without any
flexibility.”” Currently, decisions seem to put the political will of the State above the
needs of potential refugees to have adequate protection from forced displacement due to
climate change. This will make them increasingly vulnerable as the effects of climate

change worsen.

6 McAdam (n 5).
77 Jane McAdam, ‘Swimming against the Tide: Why a Climate Change Displacement Treaty is Not the
Answer’ (2011) 23 International Journal of Refugee Law 2, 5.
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The International Criminal Court:

Justice Bound by Politics

Holly Knowles

Abstract

The International Criminal Court has been described as ineffective, unaccountable, and dangerous. This
article argues that these claims are refutable and used as a tool to mask political concern about the legal
institution. Resistance from powerful States exacerbates barriers to prosecution posed by constraints on
jurisdiction, resources, and enforcement capabilities. It concludes that if those States were to provide

greater support, the court could far better achieve its aim of global justice.

In theory, the ICC holds perpetrators of the most egregious atrocities
accountable for their crimes, provides justice to the victims, and deters future
abuses. In practice, however, the court has been ineffective, unaccountable,

and indeed, outright dangerous.

JOHN BOLTON (10 SEPTEMBER 2018)

Introduction

The International Criminal Court (ICC) is the world’s first permanent international
criminal tribunal. Tt is intended to hold individual perpetrators of the most egregious
atrocities to account, and in so doing end the “culture of impunity” which once
permeated global justice.! This article will discuss how the court is necessarily reliant on
international cooperation to fulfil its mandate of accountability, justice, and deterrence.?

It will argue that false allegations about a dangerous and unaccountable prosecutor mask

! Rome Statute of the International Criminal Court (adopted 17 July 1998, entered into force 1 July 2002)
2187 UNTS 90 (Rome Statute) preamble.
2ibid.
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political resistance by powerful States. It is contended that there are adequate control
mechanisms in place to confine the power of the court where required in politically
fraught situations. Yet where it is appropriate for the ICC to act, it is unduly limited by
an absence of jurisdiction, resources, and enforcement powers. If those States in

opposition were to offer greater support the court would be far more effective.

Political Opposition

The United States is a prominent opponent of the ICC. Although the US engaged in
negotiations on and signed the Rome Statute, it was later declared that it would not
ratify the treaty and refused to be bound by any legal obligations arising from it.> The
court was seen to pose a threat to the US sovereignty as an unchecked power open to
political exploitation. It was felt that the existence of the ICC would undermine the role
of the UN Security Council (UNSC) in peacekeeping and hinder American efforts abroad
to combat terrorism because it exposed US officials to prosecution. Criticism persists
now with John Bolton, a current US national security adviser, describing the court in

2018 as “ineffective, unaccountable, and ... outright dangerous”.>

Of particular concern to Washington is the events in Afghanistan. In 2017, the ICC
Prosecutor Fatou Bensouda, announced her intention to request a formal investigation
into alleged war crimes committed by American forces there, including the torture and
rape of detainees.® Bolton responded to the announcement stating that “the United
States will use any means necessary to protect our citizens and those of our allies from

unjust prosecution by this illegitimate court”.” He threatened sanctions if the ICC were

3 Letter from John Bolton to the UN Secretary General Kofi Annan (6 May 2002) <https://2001-
2009.state.gov/r/pa/prs/ps/2002/9968.htm> accessed 12 June 2020.

# Marc Grossman, ‘American Foreign Policy and the International Criminal Court’ (Remarks to the Center
for Strategic and International Studies, Woashington DC, 6 May 2002) <https://2001-
2009.state.gov/p/us/rm/9949.htm> accessed 12 June 2020.

> John Bolton, speech to the Federalist Society (Washington DC, 10 September 2018)
<https://www.aljazeera.com/news/2018/09/full-text-john-bolton-speech-federalist-society-
180910172828633.html> accessed 29 February 2020.

6 Situation in the Islamic Republic of Afghanistan (Decision assigning the situation in the Islamic Republic of
Afghanistan) ICC-01/17 (3 November 2017).

7 Bolton (n 5).
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to formally proceed.® Non-cooperation by the US initially led the Pre-Trial Chamber
(PTC) to determine that an investigation was not in the interests of justice.” The decision
was reversed by the Appeals Chamber, which held that this consideration was outside
the remit of the PTC in authorising an investigation.!® The investigation was allowed to

proceed as it was within the court’s jurisdiction and had a reasonable factual basis.!

The US appears to overlook the fact that, while it posits itself as the saviour of weaker
States unable to manage their domestic issues, its servicemen too are capable of
committing atrocities. This article does not propose to examine the merits of US
intervention abroad. It argues that there is sufficient oversight and limitations on the
power of the court to confine investigations to legitimate cases. Therefore, if US citizens
and those of other powerful States have acted within the law, then they have nothing to

fear from the operation of the ICC.

Limited Jurisdiction

A significant constraint on the reach of the ICC is its jurisdiction. The jurisdiction of the
ICC is necessarily limited to preserve State sovereignty. State sovereignty is a
fundamental principle of international law famously discussed in the Lotus case:
“international law governs relations between independent States ... the rules of law
binding upon States therefore emanate from their own free will”.!> Thus, under the Rome
Statute, the Prosecutor may generally only investigate where the alleged crime occurred
on the territory of, or was committed by a national of, a State which is party to the statute
or which has explicitly accepted the jurisdiction of the court.® The US argues that its

sovereignty is interfered with because its citizens are liable to prosecution although it is

8 ibid.

9 Situation in the Islamic Republic of Afghanistan (Pre-Trial Chamber IT Decision) ICC-02/17 (12 April 2019) para
94; this decision has been referred to the Appeals Chamber, who are due to give judgment on 5 March
2020: Situation in the Islamic Republic of Afghanistan (Scheduling Order) ICC-02/17 OA4 (26 February 2020)
[46].

10 Situation in the Islamic Republic of Afghanistan (Appeals Chamber Decision) ICC-02/17 (5 March 2020).
Wibid [54].

12 Lotus (France v Turkey) (1927) PCIJ, Ser A, No 10, 18.

1B Rome Statute (n 1) art 12(2); the United Nations Security Council (UNSC) referral mechanism under art
13 will be discussed later.
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not party to the Rome Statute."* While true, this overlooks the reality that States can
already prosecute non-citizens who commit crimes within their borders.” US officials
are therefore no more exposed to prosecution by the existence of the ICC than they

would otherwise be under existing international law.1°

The court is a forum of last resort. State parties are incentivised to investigate cases
themselves rather than defer to the ICC. Under the principle of complementarity, a case
will only be admissible where a State is unable or unwilling to genuinely investigate.”
Rather than usurping the central role of States in ensuring accountability, the existence
of the ICC encourages States to establish legislation incorporating international crimes
within their domestic jurisdiction and develop national legal processes to try these
cases.'® State sovereignty is therefore preserved by prioritising domestic legal action,

while ensuring that if those mechanisms fail, alleged perpetrators will not evade justice.”

Accountability

The grant of power to initiate investigations proprio motu®® fuelled fears of a politically
motivated ‘rogue Prosecutor’.?! Yet there are mechanisms for oversight, both broadly and
as regards specific investigations. The Prosecutor is accountable to the Assembly of State
Parties (ASP) which by absolute majority both appoints??> and may remove?* them for
serious misconduct. The Prosecutor must be independent and should not be instructed
by any external source.”* They must be satisfied that there is a reasonable basis to

proceed with an investigation founded on one or more of the crimes within the

4 Grossman (n 4).

15 Jason Ralph, ‘Between Cosmopolitan and American Democracy: Understanding US Opposition to the
International Criminal Court’ (2003) 17(2) International Relations 195, 202.

16 ibid 200.

7 Rome Statute (n 1) art 17(1).

18 Vesselin Popovski, ‘International Criminal Court: A Necessary Step Towards Global Justice’ (2000)
31(4) Security Dialogue 405, 415.

P Robert Cryer, ‘International Criminal Law vs State Sovereignty: Another Round? (2005) 16(5) EJIL 979,
985.

20 Rome Statute (n 1) art 15.

2'John Bolton, ‘The Risks and Weaknesses of the International Criminal Court from America's Perspective’
(2001) 64(1) Law and Contemporary Problems 167, 173.

22 Rome Statute (n 1) art 42(4).

2 ibid art 46(1).

24ibid art 42(1).
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jurisdiction of the court.?> These crimes are defined in what has been described as
‘unprecedented detail’?®in the ‘Elements of Crimes’ publication produced by the ASP and
so leave little room for departure from the agreed definitions.?” Further, proprio motu
investigations require authorisation by the Pre-Trial Chamber (PTC) which sits
independently of the Prosecutor.?® The State concerned can appeal this decision to the
Appeals Chamber.?® The Prosecutor is therefore strictly confined to operating within the
parameters of the Rome Statute as agreed by the negotiating States.?® There is criticism
that oversight comes from within the ICC, albeit from bodies independent of the Office
of the Prosecutor.’! However, external oversight would risk politicising the court and
exacerbate existing allegations of bias which would undermine the credibility of the

institution.>?

Danger

Inevitably there are risks that attach to investigations by the ICC. The concern stems
from the possible interference of legal processes with political discussions to bring about
an end to ongoing conflict. Prorok correctly argues that leaders may avoid peace talks
due to the fear of arrest, and that in any event there would be a lack of incentive to engage
on less favourable terms because pardon could not be offered in exchange for a
withdrawal from power.?? There are further dangers in an ongoing conflict. For example,
when an arrest warrant was issued for Omar al-Bashir in 2009, the president expelled 13

aid agencies from Sudan in retaliation, accusing them of involvement in a conspiracy to

2 ibid art 15(3).

26 Ralph (n15) 199.

2 International Criminal Court, ‘Elements of Crimes’ (2 November 2000) UN Doc PCNICC/2000/1/Add 2.
28 Rome Statute (n 1) art 15(4).

2 ibid art 18.

0 International Criminal Court, ‘The States Parties to the Rome Statute’ <https://asp.icc-
cpi.int/en_menus/asp/states9o20parties/pages/the%20states%20parties%20t0%20the%20rome%20statu
te.aspx> accessed 13 June 2020 (‘States Parties’).

31 Lee Feinstein and Tod Lindberg, Means to an End: US Interest in the International Criminal Court (I edn,
Brookings Institution Press 2011) 41.

32 See ‘UNSC Referral’ below.

33 Alyssa Prorok, ‘The (In)Compatibility of Peace and Justice? The International Criminal Court and Civil
Conflict Termination’ (2017) International Organization 213.
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supply evidence to ICC.3* This impacted the supply of food, water, and medicine to

275,000 refugees in the region.

Yet the court is not necessarily free to investigate where the negative consequences of
legal action would outweigh the benefits. The United Nations Security Council (UNSC)
can defer proceedings for a renewable period of up to 12 months.?® This is a diluted role
in contrast to what was envisaged in the 1994 draft statute, and Schabas contends that
it is this which forms the basis of US resistance rather than any danger posed by the
activity of the ICC.* Originally the UNSC was to hold a power of veto over all
prosecutions.’® However, this would have risked shielding the permanent five members*
and their allies from investigation, producing allegations of partiality against the court.
The power of deferral represents a compromise position through which the Security
Council can intervene where appropriate in the interests of international peace and

security.

Where an investigation is not deferred it is clear the Security Council considers the need
for accountability to outweigh any risk.® Therefore, the court is no more dangerous than
the Council allows it to be. In any case, it has been shown that action by international
criminal tribunals can help to end conflict by removing tyrannical leaders.* To
orchestrate this through political means may entail conferring immunity as part of

negotiations, which contradicts the core aim of the ICC to bring impunity to an end.*?

3* William Schabas, ‘United States Hostility to the International Criminal Court: It’s all about the Security
Council’ (2004) 15(4) European Journal of International Law 701, 715.

3 ibid.

3 Rome Statute (n 1) art 16.

37 Schabas (n 34) 712.

38 International Law Commission (ILC), ‘Report of the International Law Commission on the Work of its
Forty-Sixth Session’ (2 May - 22 July 1994) UN Doc A/49/10, Ch II, art 23.

3% Russia, China, France, the UK and the US.

40 Payam Akhavan, ‘Are International Criminal Tribunals a Disincentive to Peace?: Reconciling Judicial
Romanticism with Political Realism’ (2009) 31(3) Human Rights Quarterly 624, 634.

4 For example, the indictment of President Milosevic: Yves Beigbeder, International Criminal Tribunals: Justice
and Politics (1% edn, Palgrave MacMillan 2011) 229, 240.

42 Akhavan (n 40).
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Unsubstantiated allegations of unaccountability and danger serve to mask concern by
powerful States (particularly the US) that their nationals could be exposed to
prosecution. In fact, there are adequate controls in place to ensure accountability and
risk management while enabling the Prosecutor to pursue judicial processes free of
undue political interference. Yet due to this resistance, the court is limited in how

effectively it can operate.

The ICC is constrained in its ability to prosecute crimes by the scope of its jurisdiction,
the lack of resources available to it, and an absence of enforcement power. In all three
areas, the UNSC could offer greater support which would either prompt States

themselves to prosecute international crimes or empower the ICC to do so.

UNSC Referral

As discussed, the jurisdiction of the ICC is necessarily constrained by the terms of the
Rome Statute. However, the UNSC can refer situations concerning non-State parties
under its Chapter VII powers.*? Only two situations to date, Libya and Sudan, have been
the subject of referrals.** There are several situations that may justify scrutiny which the
Security Council has failed to consider and act upon.® Atrocities elsewhere have been
allowed to continue without accountability for the perpetrators because the ICC is
(rightly) unable to act without a mandate.*® The Syrian civil war provides a good
example. The ICC does not have jurisdiction because Syria has not ratified the Rome
Statute.*” A draft resolution to refer the situation was brought before the Security

Council in 2014 but this was vetoed by Russia and China.*® The United Nations General

43 Rome Statute (n 1) art 13(c); Charter of the United Nations (adopted 26 June 1945, entered into force 24
October 1945) T UNTS XVI (UN Charter) ch VII.

4 UNSC Res 1593 (2005) UN Doc S/RES/1593; UNSC Res 1970 (2011) UN Doc S/RES/1970.

4 Victor Ayeni and Matthew Olong, ‘Opportunities and Challenges to the UN Security Council Referral
under the Rome Statute of the International Criminal Court (2017) 25(2) African
Journal of International and Comparative Law 239, 250.

6 Nine of the 15 Security Council members must vote in favour of a resolution referring a situation to the
ICC; UN Charter (n 43) art 27(3).

47 ‘States Parties’ (n 30).

48 UNSC Draft Res (22 May 2014) UN Doc S/2014/348.
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Assembly (UNGA) lamented this decision given the broad support for the resolution.*’
There were multiple UNGA resolutions and commission findings that supported the
opening of an investigation,”® with 57 States petitioning the UNSC for a referral.>! The 13
other members of the Council voted in favour of the resolution.>?> Despite widespread
support, President Assad and his government have escaped judicial scrutiny for

international crimes to date.”3

The failure to refer Syria and other situations such as Sri Lanka has produced allegations
of political bias.>* The Permanent Five hold a veto power over UNSC resolutions.” They
may, therefore, block referrals which are contrary to their strategic interests in continued
friendly relations with the target countries.®® Russia and China both have vested
economic and political interests in Syria,”” which has aroused suspicion about their
motivations for vetoing referral of the situation there to the ICC.>® With only two of the
five party to the Rome Statute, an even greater implication is clear: a resolution
implicating nationals of the other three would never pass.>® Unless there is a change in
the composition of the Security Council or operation of the veto, powerful States and
their allies will continue to be immune from the scrutiny of the court. Ayeni and Olong
suggest that the Council should transform their powers into an authority with objective

standards for referral.®® Moss contends that the same procedural and factual

4 UNGA Res 71/203 (1 February 2017) UN Doc A/RES/71/203, preamble.

% Michael Ramsden and Tomas Hamilton, ‘Uniting Against Impunity: the UN General Assembly as a
Catalyst for Action at the ICC’ (2017) 16(4) ICLR 893, 899.

SLUNSC, Letter from the Chargé d'affaires of the Permanent Mission of Switzerland (16 January 2013) UN
Doc A/67/694-S/2013/19.

52 UN DOC $/2014/348 (n 48).

>3 Human rights lawyers filed cases last March on the basis of precedent set by the ICC ruling on Rohingya
refugees in Bangladesh, but the outcome of this is as yet unknown. In any event, victims who remain in
Syrian territory would be excluded: BBC News, ‘Syria war: Lawyers submit first war crimes cases against
Assad’ (7 March 2019) <https://www.bbc.co.uk/news/world-middle-east-47483714> accessed 26 December
2019.

>* Ayeni and Olong (n 45) 251.

3 UN Charter (n 43) art 27.

% Rosa Aloisi, ‘A Tale of Two institutions: The United Nations Security Council and the International
Criminal Court’ (2013) 13(1) Intl Crim L R 146, 165.

% Mordechai Chaziza, ‘Soft Balancing Strategy in the Middle East: Chinese and Russian Vetoes in the
United Nations Security Council in the Syria Crisis’ (2014) 50(3) China Report 243, 249.

%8 David Forsythe, ‘The UN Security Council and Response to Atrocities: International Criminal Law and
the P-5" (2012) 34(3) Human Rights Quarterly 840, 853.

> This hypocrisy greatly affects the legitimacy of the ICC, which has implications for international
cooperation upon which the institution relies: see ‘Enforcement’ below.

0 Ayeni and Olong (n 45) 260.
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preconditions to a referral exist in Syria as in Libya and Sudan, indicating that upon
objective analysis, the resolution referring the situation there should have passed.®! He
suggests the establishment of a working group to “develop objective criteria and credible
processes for considering potential referrals to the ICC ... based on an impartial expert
assessment”.%> Consistency would increase the legitimacy of both the UNSC and, by
extension, the ICC. However, this would require political will and it is unlikely given the
existing aversion to the court that any such principles would be implemented.®®* The
court therefore is ineffective to secure accountability in all cases and victims of those

alleged crimes are left without justice where States themselves fail to prosecute.

Resources

The UNSC must afford greater financial support to the ICC for it to operate effectively.
It is acknowledged that even with unlimited resources, the court would be unable to
address every allegation before it due to the significant time and staffing an investigation
and prosecution demands. It is not the court’s purpose to pursue every individual
accused.®* As discussed, States bear the primary responsibility to investigate alleged
crimes under the principle of complementarity. Further, a case will be inadmissible
where it is not deemed to be of sufficient gravity.®> This requires an assessment of the
scale, nature, manner of commission, and impact of the alleged crime.®® The Prosecutor
targets individuals who bear the greatest responsibility, or ‘high-level’ perpetrators.®
This is reflected in Article 27(1) of the Rome Statute which declares the irrelevance of

official capacity, meaning that Heads of State and other powerful officials can lawfully

ol Tawrence Moss, ‘The UN Security Council and the International Criminal Court: Towards a More
Principled Relationship’ [2012] Friedrich Ebert Stiftung 1, 11.

62 ibid 13.

& To do so would expose nationals of those countries to prosecution. For example, the former ICC
Prosecutor Luis Moreno Ocampo considered the possibility of an investigation into US war crimes in Iraq:
Gethin Chamberlain, ‘Court “can envisage” Blair prosecution’ (The Telegraph, 18 March 2007)
<https://www.telegraph.co.uk/news/uknews/1545876/Court-can-envisage-Blair-prosecution.html>
accessed 27 December 2019.

64 Office of the Prosecutor (OTP), ‘Policy Paper on Case Selection and Prioritisation’ (15 September 2016)
4.

% Rome Statute (n 1) art 17(1).

% International Criminal Court, ‘Regulations of the Office of the Prosecutor’ ICC-BD/05-01-09 reg 29(2);
OTP (n 64) 13.

6 OTP, ‘Strategic Plan | 2016-2018 (6 July 2015) [34].
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be prosecuted. The Prosecutor will only pursue lower-level perpetrators where their
conduct was particularly grave or notorious.®® Yet even applying these narrowing

criteria, the court struggles to manage its workload.®®

The ICC is financed by assessed contributions from State parties and funds provided by
the United Nations (UN).”° It may also benefit from voluntary contributions made by
governments, organisations, and individuals.”! A key issue arises in the context of
referrals to the court by the UNSC.7? The Security Council has made clear in referrals to
date that member States bear the economic burden,” meaning that the court cannot
benefit from UN funding. This severely restricts the capabilities of the court as it must
absorb the cost of those investigations into its existing budget.” It is contended that any
future referrals should provide for funding from the UN for the investigation of that
situation, or at least leave a decision on funding to the UNGA. While the court would
still not be able to consider every offence alleged within those situations, this additional
funding source would enable the court to better investigate the most serious allegations

before it.

Enforcement

Bringing the accused to trial poses further issues. The court is reliant on international
cooperation to apprehend those sought for prosecution because there is no central
enforcement agency to execute warrants for arrest. The UNSC has done little to
encourage this. Given its mandate under Chapter VII to maintain international peace and
security, it is expected that the Security Council would act to support the court to indict

those who pose a threat to this.

o8 ibid.

 Aloisi (n 56) 156.

70 Rome Statute (n 1) art 115.

1ibid art 116.

72 Aloisi (n 56) 156.

7 Res 1593 (n 44) para 7; Res 1970 (n 44) para 8.

74 Sara Kendall, 'Commodifying Global Justice' (2015) 13 J Intl Crim Just 113, 127.
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State parties are obliged to comply with any request for apprehension.” In practice, there
has been a reluctance to execute warrants which conflict with other international
obligations and political interests.”® A prime example is that of Omar al-Bashir. A
warrant for his arrest was first issued in 2009 for alleged crimes against humanity and
war crimes commissioned in the Darfur region.”” A decade later, the former Sudanese
President continues to evade the ICC despite having visited numerous countries since.”®
It was only after al-Bashir was ousted from power in April 2019 that he was convicted by
the Sudanese courts of corruption, and is now serving a two-year sentence.” However,

Sudanese authorities have shown continuing reluctance to surrender him to the ICC.%

When al-Bashir was in power, State parties were reluctant to comply with the ICC arrest
warrant because as a sitting head of State, al-Bashir enjoyed diplomatic immunity under
customary international law.8! Moreover, to arrest the leader of a neighbouring country
would risk damage to diplomatic relations and give rise to possible conflict.8? To date the
UNSC has only mandated cooperation with the ICC in the situation country.®® If it were
to require in referrals compliance from both State and non-State parties to the Rome
Statute, national authorities would be compelled to execute warrants despite political

concerns.

A broader obstacle to compliance is the low level of legitimacy the court enjoys in the

view of some African nations. Focus (until very recently)84 on situations resigned solely

> Rome Statute (n 1) art 86.

6 Popovski (n 18) 415.

7 The Prosecutor v Omar Hassan Ahmad Al-Bashir (Warrant of Arrest) ICC-02/05-01/09 (4 March 2009).
BICC, ‘Al-Bashir Case’ <https://www.icc-cpi.int/darfur/albashir accessed 16 December 2019.

7 Jason Burke, ‘Ex-Sudan leader Omar al-Bashir sentenced to two years for corruption’ (The Guardian, 14
December 2019) <https://www.theguardian.com/world/2019/dec/14/sudanese-court-sentences-omar-al-
Bashir-to-2-years-in-prison> accessed 24 June 2020.

80 ibid.

81 Until his removal from power in April 2019: BBC News, ‘Omar al-Bashir: Sudan agrees ex-president must
face ICC’ (11 February 2020) <https://www.bbc.co.uk/news/world-africa-51462613> accessed 24 June 2020;
Jordan failed to arrest him on this basis during a visit in 2017 and has since been brought before the ICC
Appeals Chamber for breaching their duty of compliance under the Rome Statute. While the Appeals
Chamber held in that case that diplomatic immunity does not apply to international crimes, there remain
political concerns which pose obstacles to arrest: The Prosecutor v Omar Hassan Ahmad Al-Bashir (Appeals
Chamber Decision) ICC-02/05-01/09 (6 May 2019).

821CC-02/05-01/09-293-Conf-Anx1-Corr, 3.

8 UNSC Resolutions (n 44).

8 ICC, ‘Situations Under Investigation’ <https://www.icc-cpi.int/pages/situation.aspx> accessed 16
December 2019.
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to that one continent has produced allegations of neo-colonialism.®> The African Union
(AU) refuses to cooperate with the ICC, preferring an “African solution to an African
problem.”¢ It is anticipated that the pursuit of investigations in countries outside of
Africa, particularly those where the interests of powerful States are at stake (such as
Ukraine and Afghanistan), will help to alleviate concerns about political bias.8” The
adoption by the UNSC of objective principles for referral, as indicated above,® would

further improve the perception of the court’s work more broadly.

Implications of a Lack of Political Support

Absent financial and technical support from the UNSC, the ICC is hindered in its ability
to investigate and prosecute alleged international crimes. Hillbrecht contends
perpetrators may discredit the court due to its limited jurisdiction, lack of enforcement
capabilities, and the slow pace of proceedings.®” Ku and Nzelibe support this position,
adding further that the inability to effectively enforce arrest warrants prevents their use
as a political strategy to encourage engagement in conflict resolution.”® The limited
threat of prosecution is often outweighed by the benefits of power like access to
resources and policy control.” At best, ICC prosecution has limited indirect
consequences for leaders: reduced international cooperation and diminished domestic

support.”?

% Evelyne Asaala, ‘Rule of Law or Realpolitik? The Role of the United Nations Security Council in the
International Criminal Court Processes in Africa’ (2017) 17(1) African Human Rights Law Journal 265.

8 Paul Williams, ‘From Non-Intervention to Non-Indifference: The Origins and Development of the
African Union's Security Culture’ (2007) 106(403) African Affairs 253, 269.

8 Rustam Atadjanov, ‘Alleged War Crimes Committed During the Armed Conflict in Ukraine: What
Should the ICC Focus On?’ in The Use of Force against Ukraine and International Law (15 edn, TMC Asser Press
2018) 385, 405.

8 Ayeni and Olong (n 45).

8 Courtney Hillebrecht, ‘Trying the Perpetrators and Fuelling the War: The (Perverse) Effects of the
International Criminal Court? (Annual Meeting of the American Political Science Association, New
Orleans, 30 August 2012), 15.

% Julian Ku and Jide Nzelibe, ‘Do International Criminal Tribunals Deter or Exacerbate Humanitarian
Atrocities? (2006) 84(4) Wash ULJ 777, 814.

1 Prorok (n 33) 217.

92 Beth Simmons and Hyeran Jo, ‘Can the International Criminal Court Deter Atrocity? (2016) 70
International Organization 443.
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There are also implications for victims. They are starved of retributive justice and unable
to benefit from any of the measures under the victims’ mandate.”> This includes
engagement in outreach programmes in the local community,®* the opportunity to voice
their experience during proceedings,” and the receipt of reparations.”® In supporting the
ICC to broaden the scope of its investigations, the UNSC would also enable the court to

reach more victims.

Conclusion

This article has argued allegations stating that the ICC is unaccountable and dangerous
are unsubstantiated. There exist adequate mechanisms of oversight, written into the
Rome Statute, which ensures that the Prosecutor cannot act outside of their remit and
pursue illegitimate investigations or those which would endanger ongoing peace
negotiations. Criticisms in this vein mask concern about ICC prosecutions which
threaten the interests of powerful States such as the US, Russia, and China, and are used
to justify resistance to its operations. This hostility hampers the court in ensuring
accountability where domestic legal systems fail to do so. The UNSC has the power to
refer situations otherwise outside the jurisdiction of the court and should endeavour to
exercise this power according to objective standards to ensure that all cases which justify
attention are brought before the ICC. The UNSC can also support the court’s activities
by ensuring it can rely upon UN funding through the terms of its resolutions, and by
mandating cooperation from other States in the execution of arrest warrants. The ICC is
a legal institution operating in an inherently political context, and therefore political
support is essential to ensure it can fulfil its mandate to bring the most egregious
perpetrators to account. However, this would require the Permanent Five to put global
justice before their self-interest and, particularly given the attitude of current leaders to

accountability, this seems idealistic.

% Gaelle Carayon and Jonathan O'Donohue, ‘The International Criminal Court’s Strategies in Relation to
Victims’ (2017) 15 Journal of International Criminal Justice 567, 568.

%4 ICC, ‘Interacting with Communities Affected by Crimes’ «www.icccpi.int/about/interacting-with-
communities> accessed 27 December 2019.

% Rome Statute (n 1) art 68(3).

% ibid arts 75 and 79.
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Access to Justice, LASPO 2012
and the Limitations of Neoliberal

Ideologies in the Context of
Welfare Benefits Cases

Olivia Farey

Abstract

This article recognises that access to justice is fundamental for the protection of human rights and that
an effective legal aid scheme is one of the main ways a State can incredse access to justice. Starting with
the contextual background of the Coalition Government’s proposals in 2010 to exclude all welfare
benefits cases from the scope of civil legal aid, it discusses the impact of the Legal Aid, Sentencing and
Punishment of Offenders Act 2012 on individual citizens and society as whole. It explores the neoliberal
justification of the legal aid cuts to reduce the national deficit and argues that this is illogical due to costs
being shouldered elsewhere in the system. Additionally, it argues that the alternatives to legal aid funding,
such as advice made available by third sector organisations, should not be a substitute for an effective

State-provided legal aid scheme.

Introduction

In its Proposals for the Reform of Legal Aid in England and Wales 2010, the Ministry of
Justice claimed that legal aid is not justified in welfare benefits cases due to these cases
not being of sufficiently high importance. Additionally, it claimed that help and advice
was available from other sources, meaning that publicly funded legal assistance was not
necessary. With these factors in mind, the government wanted to exclude all welfare
benefit issues from the scope of civil legal aid. This article will argue that welfare rights

cases are of sufficiently high importance to warrant publicly funded legal assistance due
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to the potential for legal issues to impact numerous areas of a person’s life. Despite the
availability of advice from other sources, it is unjustified, in terms of equality and fairness,
for the government to cut legal aid. It will also argue that the neoliberal justification of
the cuts to reduce the national deficit is illogical, due to costs being shouldered elsewhere

in the system.

The Importance of Legal Aid in the Pursuit of Effective Access to Justice

Effective access to justice is the most “basic requirement...of a modern egalitarian legal
system which purports to guarantee, and not merely proclaim, the legal rights of all”.! Tt
is the “core element of an individual’s right to an effective remedy, the right to a fair trial
and the right to equality before the law” and so creates the “bedrock of human rights
protection”.? Access to justice involves the extent to which citizens can “gain access to

the legal services necessary to protect and vindicate their rights”.?

Liberal democratic States, such as the UK, follow the rule of law. This requires the equal
application of laws in every case. In extension, it also requires that access to advantages
like legal advice is equal, to ensure that the (dis)advantage of one citizen to another does
not determine legal outcome.* Consequentially, access to justice has a fundamental
connection to the rule of law. A fundamental element of access to justice is legal aid,’
with the establishment of a legal aid scheme being the main way in which a State can

increase access to justice.

The importance of legal aid is reflected in legislative frameworks and case law. States are

required to make legal aid available for “those who lack sufficient resources insofar as

I Mauro Cappelletti and Bryant Garth ‘Access to Justice: The Newest Wave in the Worldwide Movement
to Make Rights Effective’ [1978] Maurer Faculty 185.

2 Amnesty International UK ‘Cuts That Hurt: The Impact of Legal Aid Cuts in England on Access to Justice’
(2016) 3.

3 Tom Cornford ‘The Meaning of Access to Justice’ In Ellie Palmer et al, Access to Justice: Beyond the Policies and
Politics of Austerity (Hart, 2016) 28.

*1ibid 29.

> ‘Access to Justice’ Practice Note (United Nations Development Programme 2004) 6.
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such aid is necessary to ensure effective access to justice”.® This is to ensure the rights to
an effective remedy and a fair trial, enshrined in the European Convention of Human
Rights 1950 (ECHR).” Article 6(3)(2) of ECHR explicitly states that legal aid for criminal
proceedings should be granted when a person charged with a criminal offence does not
have “sufficient means to pay for legal assistance”. It contains no explicit provision on
legal aid for civil disputes. Despite this, the Furopean Court of Human Rights (ECtHR)
has found that the right to a fair trial can compel States to provide individuals with a
lawyer in civil proceedings when it is essential for “effective access” to court; either
because legal representation is rendered compulsory or if the procedure or case is
sufficiently complex.® Therefore, Article 6’s express right to criminal legal aid can be

extended to civil cases in certain circumstances.

However, this extension is qualified. The ECtHR found that in deciding whether legal
aid is necessary for a fair hearing, the case’s facts and circumstances, along with the
complexity of the relevant law and procedure, must be considered. Additionally, the
applicant’s capacity to represent themselves effectively, and consideration about what is
at stake for the applicant must also be considered.® The extension of legal aid to civil
cases does not oblige the State to grant legal aid to “ensure total equality of arms”, but
rather requires it ensures each side is given a “reasonable opportunity to present [their|

case, under conditions that do not place them at a substantial disadvantage”.°

The UK’s Legal Aid Scheme was established through the Legal Aid and Advice Act 1949.
The scheme allows lawyers to be remunerated by public money for their services, thereby
providing legal aid for those of little means.! Civil legal aid can be provided via legal help
and/or legal representation. Legal help involves initial advice and casework before court
or tribunal, and legal representation involves formal representation from a solicitor or

barrister. The legal aid scheme was to ensure that no one would be financially unable to

6 Charter of Fundamental Rights of the European Union 2000, art 47.

TECHR, art 6 and art 13.

8 Airey v Ireland [1979] 2 EHRR 305 [26].

9 Steel and Morris v United Kingdom [2005] EMLR 314 [61].

0 ihid [62].

11 Sir Henry Brooke, ‘The History of Legal Aid 1945-2010" (Bach Commission on Access to Justice 2017) 5.
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prosecute a reasonable claim or defend a legal right. As such, legal aid is a “cornerstone”
in the pursuit of guaranteeing, or at least increasing, access to justice,'? and can be viewed
as a “social policy tool” to fight exclusion stemming from the inequalities in society.”®

Thus, legal aid is a “hallmark of civilised society”.14

Neoliberal Justifications Behind LASPO 2012 and its Decimation of

Equal Access to Justice in Welfare Benefits Cases

Funding for legal aid was reduced under the Legal Aid, Sentencing and Punishment of
Offenders Act 2012 (LASPO). In the year before LASPO, legal aid was granted for 88,378
welfare law cases. This dropped to 145 cases after LASPO, which is a massive 99%
reduction in the granting of legal aid in this area.’® As legal aid is “an essential component
of a fair and efficient justice system,”® the cuts have been criticised for “shutting out large

numbers of low-income persons from the... justice system”.1”

The “economisation” of social policy has resulted in a neoliberal “economic re-making of
the ideas of justice, fairness and equality”.!® Neoliberalism values laws and policies in
economic terms only, favouring policies which are “cost-effective, [and which] promote
economic growth or contribute to reducing the national deficit”.!® Thus, governmental
attention is focussed on increasing “value for money for the taxpayer”, with little

reference to maintaining or improving access to justice.?

This is reflected in the Coalition Government’s economic justifications for the cuts. Legal

aid in England and Wales was “one of the most expensive in the world, available for a

12 Amnesty International (n 2).

B Hilary Sommerlad, ‘Some Reflections on the Relationship between Citizenship, Access to Justice and the
Reform of Legal Aid’ (2004) 31 (3) Journal of Law and Society 345, 348.

14 R (Rights of Women) v Lord Chancellor [2016] EWCA Civ 91 [1].

1> Ministry of Justice, ‘Legal Aid Statistics in England and Wales 2013-14* (2014) 22.

16 UN General Assembly, ‘Report of the UN Special Rapporteur on the Independence of Judges and
Lawyers’ (2013) 5.

7 UN General Assembly ‘Report of the Special Rapporteur on extreme poverty and human rights’ (2019)
3.

18 Jess Mant ‘Neoliberalism, Family Law and the Cost of Access to Justice’ (2017) 39:2 Journal of Social
Welfare and Family Law 246.

19 ibid 247.

20 Sommerlad (n 13) 359.
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very wide range of issues, including some which should not require any legal expertise
to resolve”.?! In discouraging unnecessary litigation at public expense by targeting legal
aid to those who needed it most,?? “the best possible value for... the taxpayer” was to be
ensured. The calls for legal aid to “play its part in..reducing the fiscal deficit and
returning this country’s economy to stability and growth”?* has resulted in the legal aid

scheme becoming “deprioritised politically”.>

The cuts to legal aid were further justified through the depiction of increasing the
freedom people are afforded to manage their own affairs,?® with the implication that this
autonomy allows them to “reap the benefits of their successes”.?” Problematically, this
simultaneously creates a “system of constraints” where societal expectations include
taking “extraordinary responsibility for ourselves”, and our own circumstances,
including structural disadvantage.”® The rich “persuade themselves that they acquired
their wealth through merit [and ignore| advantages such as education, inheritance and
class™.?® This results in individuals, who do not satisty the means tests to be entitled to
legal aid but who do not have the disposable income to afford legal costs, effectively being
blamed for their own failings to have ended up in such a position. This is shown in the
government’s “desire... [to] encourag|e]| people to take a greater personal responsibility

for their problems”.>

2l Ministry of Justice, ‘Proposals for the Reform of Legal Aid in England and Wales’, Consultation Paper
(2010) 2.

22 ibid 16.

2 Ministry of Justice (n 21) 141.

24 ibid 3.

2> Mant (n 18) 254.

26 Mentioned numerous times as justifying the cuts in n 21.

27 Mant (n 18) 248.

28 Wendy Brown, States of Injury: Power and Freedom in Late Modernity (Princeton University Press 1995) 24.

2 George Monbiot, ‘Neoliberalism- The Ideology at the Root of All Our Problems’ (The Guardian, 15 April
2016) <https://www.theguardian.com/books/2016/apr/15/neoliberalism-ideology-problem-george-
monbiot> accessed 9 December 2019.

30 Ministry of Justice (n 21) 16.
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The neoliberal justifications for the cuts were also reflected in the mainstream media’s
portrayal of users of legal aid as wasting taxpayer money.?! This generates support from
the general public who want to see the money better spent elsewhere. Consequentially,
there is a combined ignorance and lack of outrage surrounding the impacts of LASPO on
people’s lives, with the State’s responsibility to provide legal aid having been replaced
with an “individual responsibility” to fix the problem.’? This “diminishes the State’s

commitment” to non-economic aims, supporting governments with neoliberal policies.

Governments should have regard to the concerns of the poor and disadvantaged “so that
they do not fall through the cracks of justice reform.”* The neoliberal focus on the
perceived positive economic impacts of the cuts has resulted in a “two-tier justice
system”*> which fails to support those who are too rich to be eligible for legal aid, but too
poor to afford their own lawyers.3¢ LASPO’s legal aid scheme means the “concept of equal

access to justice [is] dead”.>”

The Rise of In-Work Poverty Increases the Need for Legal Aid in the
UK
The UK’s employment rate in 2019 was the “highest on record since...1971”.38 However,

the probability of living in poverty for those in working households was 13% in 1994-95,

which has risen to 18% in 2017-18.3 The rise of in-work poverty makes it clear that there

3! Andy Jehring ‘Taxpayer Scandal: Five genocide suspects who sought refuge in UK run up £5m legal aid
bill” (The Sun, 8 September 2019) <https://www.thesun.co.uk/news/9885939/five-genocide-suspects-who-
sought-refuge-in-uk-run-up-5m-legal-aid-bill/> accessed 11 December 2019.

32 Mant (n 18) 248.

33 ibid.

3* United Nations Development Programme 2004 (n 5) 8.

3> Amnesty International (n 2).

36 Mant (n 18) 249.

3 Jo Renshaw, ‘April Fools: The Quiet Demolition of Legal Aid’ (Oxford Human Rights Hub, 16 November
2012) <http://ohrh.law.ox.ac.uk/april-fools-the-quiet-demolition-of-legal-aid/> accessed 10 December 2019.
38 ‘Employment in the UK: August 2019’ (Office for National Statistics, 2019) 2.

39 Pascale Bourquin et al, ‘Why has in-work Poverty Risen in Britain? [2019] Institute for Fiscal Studies 2.
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is still a real need for an effective legal aid scheme, as even where individuals are working

they are not necessarily safe from scarcity.

For individuals living in poverty, LASPO’s cuts to civil legal aid have had a “significant
human cost”.#® Difficulties in resolving legal problems are linked to ill mental and
physical health, such as increased stress, anxiety and/or depression.#* With a lack of
disposable income and no access to legal aid, problems may spiral and stack up. The
original legal problem can then affect numerous areas of peoples’ lives, causing “financial
hardship to persons [which results in] arrears, debts, evictions and cuts to essentials like
housing and food”.#? The exceptional funding scheme is supposed to ensure the
availability of legal aid in cases where people genuinely cannot manage by themselves.*?
However, it has been criticised for being “inaccessible in practice for many people,”

thereby not providing the “much needed safety net”#* for those who are denied legal aid.

It is difficult to comprehend the government’s claim that welfare rights cases do not
warrant public funding due to their insufficient importance*> because of the potential
impact on many areas of a person’s life stemming from the existence of a legal problem.
If the cuts are not justified in economic terms, they certainly are not justified on the basis

that the cases are not important enough.

Legal Aid Cuts Affect Wider Society as Other Services Take the Strain

While unequal access to justice is clearly costly to individuals who are directly affected

by the cuts, there are also “wider cost[s] to society as other services... take the strain”.#

40 Amnesty International (n 2).

# James Organ and Jennifer Sigafoos ‘The Impact of LASPO on Routes to Justice’, Equality and Human
Rights Commission (2018) 46.

42 United Nations Convention on the Rights of Persons with Disabilities, ‘Inquiry concerning the United
Kingdon of Great Britain and Northern Ireland carried out by the Committee under art 6 of the Optional
Protocol to the Convention’ (2016) 17.

43 Katy Watts ‘Exceptional Case Funding’ [2018] Public Law Project Research Briefing Paper 1.

#ibid 6.

# Ministry of Justice (n 21) 72.

46 Amnesty International (n 2).
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Individuals can suffer “adverse consequences to their health as a result of no longer
having access to legal aid,”#" including emotional, mental and/or physical health
problems like sleeplessness, loss of appetite, and high blood pressure.* This means that,
for example, patients may be “asking [their GP] for help [with] sleeping at night when

they are...lying awake worrying that they [will] lose their job, their home... their family”.#°

At first glance, it seems the State would make significant public savings through the
reduced legal aid budget. However, these savings are potentially only short-term as
knock-on financial costs that offset the savings have been ignored.® Evidence suggests
that costs are “potentially merely shifted from the legal aid budget to other public
services”>! Whilst the Ministry of Justice says it is not always possible to determine
whether costs arise elsewhere in the system as a direct result of LASPO, it notes that it
is difficult to draw firm conclusions about whether LASPO has achieved better overall
value for money for the taxpayer.>? This means that the government’s justification for

implementing the cuts, to reduce the national deficit, is flawed.

An increased civil legal aid budget would improve citizens’ access to justice by including
more individuals in its scope. Additionally, this could result in a reduced demand on the
NHS thereby resulting in cost savings to the NHS.> In addition to increased demand on

NHS services, third sector organisations have also shouldered the burden.

#7 National Audit Office, Tmplementing Reforms to Civil Legal Aid’ (2014) 6.

48 James Organ and Jennifer Sigafoos (n 41).

49 The Role of Advice Services in Health Outcomes’ (The Low Commission, 2015) 7.

>0 Amnesty International (n 2) 9.

! Young Legal Aid Lawyers, ‘YLAL Submission to the Post-Implementation Review of Part 1 of the Legal
Aid, Sentencing and Punishment of Offenders Act 2012’ (2018) 31.

2 Ministry of Justice, ‘Post-Implementation Review of Part 1 of the Legal Aid, Sentencing and Punishment
of Offenders Act 2012 (LASPO)’ (2019) 21.

> Amnesty International (n 2) 9.

72



2020 UNIVERSITY OF LIVERPOOL LAW REVIEW Volume 6

Increased Pressures on Third Sector Organisations

The UK can be “characterised by inequalities of wealth and power™>* due to it being the
fifth most unequal country in Europe in terms of wealth distribution,> with the richest
10% of households holding 44% of wealth and the poorest 50% holding 9% of wealth.>®
In unequal societies, “a right can only be genuinely possessed equally if the state steps in
to ensure that everyone has access...to legal assistance”.>” The government, by actively
reducing legal aid, has failed to intervene and ensure the availability of legal aid to those
who need it. This contradicts its obligations to make legal aid available for those who

lack resources, to ensure effective access to justice.”®

This has led to heightened pressures on third sector organisations to fill the gap created
by legal aid cuts. Whilst the services provided by them are essential, these non-
governmental bodies should not be a “substitute for state responsibility to provide legal
aid” and rather should kick in where local governmental bodies “lack the capacity to fulfil
their responsibilities”.>® The Ministry of Justice’s reference to help being available from
other sources suggests the government are substituting their obligation to provide legal
aid with services from third sector organisations, thereby not fulfilling their

responsibility to ensure equal access to justice for all. &

The funding for third sector organisations is limited, meaning they are forced to deliver
services in accordance with the funding available, rather than finding funding to support

the organisation’s aims.®! This leads to organisations providing a “more general advice

> Cornford (n 3) 3.

% Richard Partington, ‘How Unequal is Britain and are the Poor getting Poorer? (The Guardian, 5 September
2018)  <https//www.theguardian.com/inequality/2018/sep/05/qa-how-unequal-is-britain-and-are-the-
poor-getting-poorer> accessed 9 December 2019.

% ‘The  Scale of  Economic Inequality in the UK  (The Equality  Trust)
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57 Partington (n 55).

%8 Charter of Fundamental Rights of the European Union 2000 (n 6).

% United Nations Development Programme 2004 (n 5) N12.
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6 James Organ and Jennifer Sigafoos, ‘What if there is Nowhere to Get Advice? in Asher Flynn and
Jacqueline Hodgson, Access to Justice and Legal Aid (Hart 2017) 171.
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service” which have reduced running costs in comparison with specialist services,’

resulting in the deterioration of the “quality of advice and support given”.83

Conclusion

This article has shown that LASPO’s aim to reduce the national deficit and the
government’s desire to encourage citizens to take responsibility for their own affairs have
arisen from neoliberal ideals, creating a “perfect storm for the vulnerable.”®* LASPO’s
barriers to accessing justice have “undermin|ed] human rights protection”® and has led

to access to justice becoming a “contested privilege rather than a fundamental right”.%

It has also reasoned that welfare benefit cases are of sufficient importance to warrant
public funding, due to the impact on mental and physical health stemming from the
reduced availability of civil legal aid. It has discussed that this in turn increases strain on
other public services, such as the NHS. Additionally, it has argued that the alternative
sources referred to by the government are not an adequate substitution to a legal aid

scheme that includes these cases within its scope.

Increased political importance must be placed on welfare benefits cases and access to
justice, which makes a shift in governmental and political attitudes away from neoliberal
ideals essential. Currently, the government is failing to fulfil its duty to ensure equal
access to justice for all, but progress could be made if they were to follow

recommendations to restore legal aid for legal help for all welfare benefits cases.®
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Extending the scope of legal aid to include welfare benefits cases could help citizens to

obtain effective access to justice.
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